IN THE FEDERAL SHARIAT COURT
( Original Jurisdiction )

PRESENT

ME.JUSTICE DR.TANZIL-UR-RAHMAN CHIEF JUSTICE
MR.JUSTICE DR.FIDA MUHAMMAD KHAN

MR.JUSTICE ABAID ULLAH KHAN

1. SHARIAT PETITION NO.30/I OF 1990
(Re:The Interest Act, 1839)

Dr.Mahmood-ur-Rahman e Petitioner
Faisal

Versus
Secretary, Ministry of Law = Respondents
Justice & Parliamentary
Affairs, Government of
Pakistan, Islamabadetc.

Petitioner == In person

Hafiz S.A.Rahman and
Mr.Iftikhar Hussain Ch.,
Advocates for Federal Government.

For respondents e

Mr.S.M.Zafar with Mr.Ali Zafar,
Advocates for other respondents.

Date of Institution —— 30-6-1990
Date of admission - 11-12-1990
Date of hearing o 9-6-1991
SHARIAT PETITION NO.21/L OF 1990
(Re:The Interest Act, 1839).
Syed Mushraf Alam and - Petitioner
others

Versus
Habib Bank Limited - Respondent
For petitioner - Nemo

For respondents

Hafiz S.A.Rahman and

Mr.Iftikhar Hussain Ch.
Advocates for Federal Government.
M/s.5.M,Zafar with Ali Zafar,
Advocates for other respondents.



Date of institution - 30-8-1990
Date of admission == 6-1-1991
Date of hearing == 9-6-1991

3. SHARIAT PETITION No.27/L OF 1990.
(Re:The Interest Act, 1839),

M/s 5.M.A.Qureshi etc. - Petitioner
Versus
National Bank of e Respondent
Pakistan
For Petitioner - In person with Mr.Muhammad Amin

Sheikh, Advocate.

For respondents e Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch.Advocates for
Federal Government.

bir. §.M.Zafar with Mr.Ali Zafar,
* Advocates for other respondents.

Kh.Muhammad Farooq,Advocate,

for National Bank of Pakistan.

Date of institution — 6-11-1990
Date of admission e 11-12-1990
Date of hearing = 9-6-1991

4, SHARIAT PETITION No.8/K OF 1990.
(RerThe Interest Act, 1839)

Syed Afzal Hussain - Petitioner
Versus
Government of Sindh 2] Respondents
Provincial Co-operative
Bank etc.
For petitioner - Mr.G.M,Saleem, Advocate.
For respondents = Hafiz S.A.Rahman and Mr.Iftikhar

Hussain Ch.Advocates for

Federal Government.br. 5.M.Zafar
with Mr Ali Zafar Advocates for
other respondents.

Date of institution - 12-11-1990

Date of admission - 11-12-1990

Datesof hearing - 26-2-1991,27-2-1991,9-6-1991.



5.

6.

T

SHARIAT PETITION No.l/K OF 1991.

(Re:The Interest Act, 1839).

Niaz-ud-Din Per Bux

Federal Government of
Pakistan and another

For petitioner

For respondents

Date of institution

Date of admission

Dates of hearing

Versus

SHARIAT PETITION No.4/K OF 1991.

(Re'The Inferest Act, 1839).

Javid Mazhar

Federation of Pakistan

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Versus

SHARIAT PETITION No.32/1 Of 1991.

{Be;The Interest Act, 1839).

Faiz Ahmad ete.

Habib Bank Ltd.etc.

Versus

Petitioner

Respondents

Bir.5.M.Saeed, Advocate,
for the petitioner.

Mr.Nizam Ahmad,Deputy Attorney
General & M/s.Hafiz S.A.Rehman
Iftikhar Hussain Ch.Advocates for
Federal Government.

3-2-1991

24-2-1991

26-2-1991,27-2-1991 &
3-7-1991

Petitioner

Respondents

Mr.Ghulam Mujtaba Saleem,
Advocate.

Mr.Iftikhar Hussain Ch.
Standing Counsel for the
Federation

3-3-1991
1-4-1991

30-5-1991

Petitioner

Respondents



For petitioner — Ch.Rashid Ahmad Vehniwal,
Advocate
For respondents - Hafiz S.A.Rahman and Mr.I[ftikhar

Hussain Ch.Advocates for
Federal Government.

Date of institution == 4-6-1991
Date of admission - 4-6-1991
Date of hearing = 9-6-1991

SHARIAT PETITION NO.48/L OF 1991
(Re:The Interest Act, 1839).

Mst.Noor Bakhat - Petitioner
Versus

House Building Finance = Respondents
Corporation ete. 3

For petitioner == Malik Allah Yar,
Advocate.
For respondents - Mr.G.M.Saleem, Advocate,

and Qazi Wajid Ali,
Law Officer, for H.B.F.C.

Date of institution - 5-6-1991
Date of admission - 18-8-1991
Date of hearing = 16-10-1991

SHARIAT PETITION NO.68/L OF 1991
(Re:The Interest Act, 1839).

Naveed Asif - Petitioner
Versus

Allied Bank of Pakistan s Respondents

Petitioner - In person with Mr.Muhammad
Amin Sheikh, Advocate.

For respondents - Mr.S.M.Zafar with Mr.Ali Zafar,
Advocates for other repondents.

Date of institution - 9-7-1991

Date of admission s 18-8-1991

Date of hearing s 16-10-1991

s



10. SHARIAT PETITION No.71/L OF 1991,
(Re:The Interest Act, 1839).

M/s Alcos = Petitioner

Versus

National Bank of o= Respondents
Pakistan etc.

For petitioner - Mr.Naveed Asif,
: Advocate.
For respondents - Mr. $.M. Zafar with Mr. Ali Zafar,
Advocates for other respondents.
Date of institution == 9-7-1991
Date of admission i 18-8-1991
Date of hearing - 16-10-1991

11. SHARIAT PETITION No.56/1 OF 1991.
(R:The Interest Act, 1839).

M/s Kashmir Fabrics - Petitioner
Versus

Federal Government of = Respondent
Pakistan, through
Seeretary M/o Finance,

Islamabad.

For petitioner - Petitioner in person

For respondents —_— r. S.M.Zafar with Mr. Ali Zafar

Advocates for other respondents.

Date of institution -_— 28-8-1991

Date of admission - 1-9-1991

Date of hearing s 16-10-1991

12. SHARIAT PETITION No.16-C/I OF 1991.

(Re:The Interest Act, 1839).

Allied Paper Industries - Petitioners

& others

Versus
Nati:onal Bank of i3 Respondent
Pakistan



13.

For petitioner =

For respondent S

Date of institution -
Date of admission -

Date of hearing -

Raja Muhammad Akram,
Advocate.

Haifz S.A.Rahman,Advocate

for Federation of Pakistan,
Mr.Abdul Ghafoor Mangi,
Addl.Advocate General Sind,
Raja Muhammad Afsar,
Advocate Geenral Baluchsitan,
Mr.Khalid M.Ishaq,Advocate

for respondents.

19-9-1991
25-9-1991

13-10-1991,14-10-1991,
15-10-1991.

SHARIAT PETITION NO.17-C/I OF 1991

(Re: Interest Act, 1839).

Allied paper Industries
and others. -

Versus

National Bank of v
Pakistan

For petitioner b

For respondents s

Date of institution -

Date of admission -

Date of hearing --

petitioners

Respondent

Raja Muhammad Akram,
Advocate

Haifz S.A.Rahamn,Advocate and
Mr.Iftikhar Hussain Ch.
Advocates for Federal Govt.

Mr. S.M.Zafar with Mr.Ali
Zafar, Advocates for other
respondents. Mr.Abdul
Ghafoor Mangi, Addl.Advocate
General Sindh, Raja Muhammad
Afsar, Advocate General
Baluchistan, Mr.Khalid M.Ishaq,
Advocate for the respondents.

19-9-1991

25-9-1991

13-10-1991, 14-10-1991,
15-10-1991.

"'4.
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15.

SHARIAT PETITION No.74/1

OF 1991

(Re The Interest Act, 1839).

Abdul Qayyum Qureshi

Federation of Pakistan

For petitioner

For respondent

Date of institution

Date of admission

Date of hearing

SHARIAT PETITION No. 3VI

Versus

OF 1990

(Re:The SavingsAct, 1873).

Dr.Mehmood-ur-Rahman
Faisal

Secretary M/p Justice,Law
& Parliamentary Affairs,

Versus

Govt.of Pakistan,Islamabad etc.

Petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Petitioner

Respondent

Mr.Shaukat Ali Khan,
Advocate.

Hafiz S.A.Rahman and
Mr.Iftikhar Hussain Chaudhary,
Advocates,for Federal Government.

19-10-1991
20-10-1991

24-10-1991

Petitioner

Respondents

In person

Hafiz S.A.Rahman, g Mr.Iftikhar
Hussain Ch,Advocate for Federal

Government.
30-6-1990

11-12-1990

17-10-1991
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17.

18.

SHARIAT PETITION No.21/L OF 1990.

(ReiThe Negotiable Instruments Act,1881).

Syed Mushraf Alam -
& others

Versus
Habib Bank Limited oS

For petitioner -

For respondents -

Date of institution -

Date of admission e

Date of hearing e

SHARIAT PETITION No.27 /L OF 1990.

(Re:The Negotiable Instruments Act,1881).

M/s S.M.A.Qureshi etc. -

Versus

National Bank of o
Pakistan

For petitioner o

For respondents =

Date of institution ==

Date of admission -

Date of hearing =

SHARIAT PETITION No.33/I OF 1991.

(Re:The Negotiable Insturments Act,1881).

Faiz Ahmad etc.
Versus

Habib Bank Limited ete. -
fI! L

Petitioner

Respondent

Nemo

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr. S.M.Zafar with Mr.Ali Zafar,
Advocates for other respondents.

30-8-1990

6-1-1991

9-6-1991

1

Petitioner

Respondent

In person with Mr.Muhammad Amin
Shaikh, Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr. S.M.Zafar with Mr,Ali Zafar,
Advocates for other respondents.

6-11-1990
11-12-1990

9-6-1991

Petitioner

Respondents



19.

20.

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

SHARIAT PETITION No.42/1I

OF 1991.

(Fe:The Negotiable Instruments Act,1881).

Muhammad Hashim

Versus

National Bank of
Pakistan ete.

Petitioner

For respondents

Date of institution

Date of admission

Date of hearing

SHARIAT PETITION No.69/L

OF 1991.

(Re:The Negotiable Instruments

Naveed Asif

Act,1881).

Versus

Allied Bank of Pakistan
Ltd. & others

Petitioner

For respondents

Date of institution

Ch.Rashid Ahmad Vehniwal,
Advocate.

Hafiz S.A.Rahman &Mr.Iftikhar
Hussain Ch.Advocates for the
Federal Government.

4-6-1991
4-6-1991

9-6-1991

Petitioner

Respondents

In person

Mr.Iftikhar Hussain Ch.
Standing Counsel for the
Federal Government.

15-6-1991
19-6-1991

2-7-1991

Petitioner

Respondents

In person with Mr.Muhammad
Amin Sheikh, Advocate.

Mr. S.M.Zafar with Mr Ali Zafar
Advocates for other respondents.

9-7-1991
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22,

Date of admission

Date of hearing

SHARIAT PETITION No.70/L OF 1991.

-10-

M/s Alcos ete.

National Bank of
Pakistan and others

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

SHARIAT PETITION No.35/1 OF 1991.

(R¢:The Negotiable Instruments Act, 1881)

Versus

18-8-1991

16-10-1991

Petitioners

Respondents

Mr .Muhammad Amin Shaikh,
Advocate.

Mr. s.M.Zafar with Mr Ali Zafar,
Advocates for other respondents.

9-7-1991

18-8-1991

16-10-1991

(R@: The Negotiable Instruments Act, 1881).

M/s Kashmir Fabrics

Federal Govt.of Pakistan,
through Secretary M/o
Finance, Islamabad.

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Petitioners

Respondent

Petitioner in person

Mr. S.M.Zafar with Mr Ali Zafar
Advocates for other respondents.

28-8-1991

1-9-1991

16-10-1991
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23. SHARIAT PETITION NO.16-A/1 OF 1991
(Re: The Negotiable Instruments Act, 1881).

Allied paper g petitioner
Industries
and others.
Versus
National Bank of = Respondent

Pakistan
For petitioner

For respondents

Date of institution
Date of admission

Date of hearing

Raja Muhammad Akram,Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar Hussain Ch.
Advocates for Federal Govt.

Mr.Abdul gahfoor Mangi,Addl.A.G.Sind,

Raja Muhammad Afsar, A.G.Baluchistan,
Mr.Khalid M.Ishag, Advocate for the

r espondnets.

19-9-1991
25-9-1991

13-10-1991,14-10-1991,15-10-1991.

SHARIAT PETITION NO.17-A/1 OF 1991
(Re:The Negotiable Instruments Act, 1881).
Allied Paper vt Petitioners
Industries
and others.

Versus
National Bank of - Respondent

Pakistan
For petitioner

For respondent

Raja Muhammad Akram,Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar Hussain Ch.
Advocates for Federal Govt.

Mr.Abdul Ghafoor Mangi,Addl. A.G. Sind,
Raja Muhammad Afsar, A.G.Baluchistan,
Mr.Khalid M.Ishaq,Advocate for respondents.

Date of institution = 19-9-1991

Date of admission e 25-9-1991

Date of hearing i 13-10-1991
14-10-1991

15-10-1991



25,
-

26.

-12-

SHARIAT SUO MOTO No.2/I OF 1991

(Re: The Negotiable Instruments Act, 1881).

For respondents

Date of institution

Date of hearing

SHARIAT PETITION No.2/L OF 1991

(RetThe Land Acquisition Act, 1894).

Dr.Syed Asad Gillani,
ete.

Government of Pakistan

For petitioner

For respondents

Versus

Mr.Iftikhar Hussain Chaudhary,
Standing Counsel for the
Federation of Pakistan.

Raja Muhammad Afsar,
Advocate General,
Baluchistan.

Mr.Abdul Ghafoor Mangi,
Addl:Advocate General,
Sindh.

Mr.Shahabuddin Barq,
Law Officer, on behalf of
the Advocate General, NWFP.

Mr.Javed Aziz Sindhu,
Advocate, on behalf of
the Advocate General,
Punjab.

6-10-1991

13-10-1991

Petitioners

Respondent

Petitioner in person

Mr.Iftikhar Hussain Chaudhary,
for Federal Government.

Mr.Muhammad Nawaz Abbasi,
A.A.G.Punjab with Mr.Muhammad
Aslam Uns,Advocate.



For respondents

Date of institution

Date of admission

Dates of hearing

27. SHARIAT SUO MOTO No.4/1/1991

-13-

(Ré:The Land Acquisition Act, 1894).

For respondents

Date of institution

Date of hearing

Mr.Shahabuddin Barg,
Law Officer,for Advocate General
N.W.F.P.

Hafiz 5.A.Rahman,
Advocate,for A.A.G.Sindh.

Mr.Iftikhar Hussain Chaudhary,
Advocate, on behalf of
Advocate General,Baluchistan.

5-1-1991

27-1-1991

17-10-1991,22-10-1991 &
24-10-1991

M/s Hafiz S.A.Rahman and
Iftikhar Hussain Chaudhary,
Standing Counsel for the
Federation of Pakistan

Mr.Muhammad Nawaz Abbasi,
A.A.G,Punjab with Mr.Muhammad
Aslam Uns, Advocate.

Hafiz S.A.Rahman,
Advocate, for Advocate General,
sindh.

ir.Shahabuddin Barqg,
Law Officer,N.W.F.P.

Mr.Iftikhar Hussain Chaudhary,
Advocate for A.G.Baluchistan.

20-10-1991.

22-10-1991,24-10-1991
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28. SHARIAT PETITION No.21/L OF 1990.
(Ré:The Civil Procedure Code, 1908)

Syed Mushraf Alam g others -- Petitioner
Versus
Habib Bank Limited - Respondent
For petitioner - Nemo
For respondents - Hafiz S.A.Rahman & Mr.Iftikhar

Hussain Ch.Advocates for
Federal Government.

Mr. S.M,Zafar with Mr.Ali Zafar,
Advocates for other respondents.

Date of institution Sy 30-8-1990
Date of admission - © 6-1-1991
Date of hearing ot 9-6-1991

29, SHARIAT PETITION No.27/L OF 1990.
(ReThe Civil Procedure Code, 1808).

M/s S.M.A.Qureshi etc. R Petitioners
Versus
National Bank of e Respondent
Pakistan
For petitioner == In person with Mr.Muhammad Amin

Shaikh, Advocate.

For respondent i Hafiz S.A.Rahman & Mr.Iftikhar
b Hussain Ch.Advocates for

Federal Government.Mr. S.M.Zafar
with Mr. Ali Zafar Advocates for

other respondents.

Dat e of institution e 6-11-1990
Date of admission wise 11-12-1990
Date of hearing - 9-6-1991

ap. SHARIAT PETITION No.8/K OF 1990.
(Ré:The Civil Procedure Code, 1908).

Syed Afzal Hussain = Petitioner

Government of Sindh E Respondents
Provincial Co-operative
Bank etc. o
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For petitioner < Mr.G.M.Saleem,
Advocate.
For respondents =ty Hafiz S.A.Rahman & Mr.Iftikhar

Hussain Ch.Advocates for
Federal Government

Mr. 5.M.Zafar with Mr.Al Zafar,
Advocates for other respondents.

Date of institution _— 12-11-1990
Date of admission - 11-12-1990
Dates of hearing s 26-2-1991,27-2-1991& 9-6-1991.

31. SHARIAT PETITION No.l1/K OF 1991.
(Re: The Civil Procedure Code, 1908).
Niaz-ud-Din Per Bux - Petitioner

Versus

Federal Government of - Respondents
Pakistan & another

For petitioner i Nemo

For respondents e Nemo

Date of institution A 3-2-1991

Date of admission - 24-2-1991

Dates of hearing - 26-2-1991,27-2-1991 &
3-7-1991

32. SHARIAT PETITION No.4/K OF 1991.
(Re:The Civil Procedure Code 1908).

Javid Mazhar o Petitioner
Versus
Federation of Pakistan - Respondents
and others
For petitioner — Mr.Ghulam Mujtaba Saleem,
Advocate.
For respondents ik Mr.Iftikhar Hussain Ch.

Standing Counsel for the
Federation.



34,
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Date of institution —— 3-3-1991
Date of admission B 1-4-1991
Date of hearing % 30-5-1991

SHARIAT PETITION NO.24/L OF 1991
(Re: The Civil Procedure Code 1908)

Muhammad Ashraf etc. —- Petitioners
Versus

Industrial Asstt: o Respondents

Registrar Co-

operative Societies,

Lahore “etc.

For petitioner i Mr.Muhammad Igbal,Advocate.
M/s.Mukhtar Ahmad Tarar and
M.Sultan Khan,Advocates for NIFC.

For respondents = Hafiz S.A.RAhman and
Mr.Iftikhar Hussain Ch. Standing
Counsel for Federal Government.

Date of institution - 19-3-1991

Date of admissiion - 3-6-1991

Date of hearing - 2-7-1991

SHARIAT PETITION NO.25/L OF 1991
(Re:The civil Procedure Code 1908).

Muhammad Igbal Naz -—- Petitioner
Versus
Government of
Punjab ete. -- Respondents
For petitioner - Mr.Muhammad Igbal, Advocate
For respondents - M/s.Mukhtar Ahmad Tarar and
M.Sultan Khan, Advocates, for
NIFC.

— ~Mr.Iftikhar Hussain Ch.
Standing Counsel for the
Federal Government.

Date of institution e 19-3-1991
Date of admission - 3-6-1991
Date of hearing == 2-7-1991

""/1\_. 5
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35. SHARIAT PETITION No.17/1 OF 1991.
(Re: The Civil Procedure Code 1908).

Allied Paper Industries - Petitioner
Versus
National Bank of Pakistan  -- Respondents
For petitioner = Raja Muhammad Akram,
Advocate.

Mr.Iftikhar Hussain Ch. and

For respondents e Hafiz §.A.Rahman,
Advocates for Federal
Government.

Date of institution - 28-3-1991

Date of admission - 1-4-1991

Date of hearing - 1-7-1991

36. SHARIAT PETITION No.31/I OF 1991.
(Re: The Civil Procedure Code 1908).

Faiz Ahmad ete. - Petitioner
Versus
Habib Bank Limited -= Respondents
etc.
Mr.Ghous Muhammad Ch. and
For petitioner - Ch.Rashid Ahmad Vehniwal,
Advocates.
For respondents == Hafiz S.A.Rahman and Mr.Iftikhar

Hussain Ch. Advocates for
Federal Government.

Date of institution - 4-6-1991
Date of admission = 4-6-1991
Date of hearing 9-6-1991

37. SHARIAT PETITION No.45/1 OF 1991.

(RetThe Civil Procedure Code, 1908).
Muhammad Hashim ek Petitioner

Versus

National Bank of Pakistan s Respondents
etc.



38.

39.

Petitioner

For respondents

Date of institution
Date of admission

Date of hearing

_18_

In person

Mr.Iftikhar Hussain Ch.
Standing Counsel for
Federal Government.
19-6-1991

19-6-1991

2-7-1991

SHARIAT PETITION NO.16/1 OF 1991

( Re:The Civil Procedure Code 1908)

Allied paper
Industries
and others.

National Bank
of Pakistan.

For petitioner

For respondents

Date of institution
Date of admission

Date of hearing

petitioners

Respondent

Raja Muhammad Akram,Advocate.

Mr.Iftikhar Hussain Ch. & Hafiz S.A.
Rahman, Advocates for Federal Govt.
Mr.Hassan Zaman Chief of Islamic Bank,
Qtate Bank of Paksitan.Mr.Abdul Gahfoor
Mangi, Addl.A.G.Sind,Raja Muhammad Afsar,
A.G.Baluchsitan,Mr.Jaffar Hussain Siddiqui
Asstt. General Manager,State Life Insurance
Corporation.

28-3-1991
1-4-1991

15-10-1991

SHARIAT PETITION NO.72/L OF 1991

(Re: The Civil Procedure Code, 1908).

M/s. Alcos
National Bank
of Pakistan
For petitioner

For respondents

Date of institution

Versus

Petitioners

Respondents
Mr.Naveed Asif and Mr.Muhammad
Amin Sheikh,Advocates.

M/s. S.M.Zafar with Ali Zafar,Advocates
for other respondents.

30-6-1991
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Date of admission

Date of hearing —
49— SHARIAT PETITION No.74/L OF 1991.
(Re: The Civil Procedure Code, 1908).
Naveed Asif -
Versus

Allied Bank of
Pakistan & another

Petitioner

For respondents

Date of institution

Date of admission

Date of hearing

41. SHARIAT PETITION No.57/1 OF 1991.

 (Re: The Civil Procedure Code,

M/s Kashmir Fabrics

1908) .

Versus

Federal Government of
Pakistan through Secretary
M/o Finance, Islamabad.

For petitioner

For respondent

Date of institution

Date of admission

Date of hearing

18-8-1991

16-10-1991

Petitioner

Respondents

In person with Mr.Muhammad
Amin Sheikh, Advocate.

Mr. S.M.Zafar with Mr. Ali Zafar,
Advocates for other respondents.
9-7-1991

18-8-1991

16-10-1991

Petitioners

Respondent

petitioner in person

‘Mr. S.M.Zafar with Mr, Ali Zafar
Advocates for other respondents.

28-8-1991

1-9-1991

16-10-1991
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42, SHARIAT SUO MOTO No.3/1 OF 1991
(Re: The Civil Procedure Code, 1908).

For respondents 5= Mr.Iftikhar Hussain Ch.
Advocate, for the Federal
Government.

Raja Muhammad Afsar,
Advocate General,Baluchistan.

Mr.Abdul Gahfoor Mangi,
Additional Advocate General,
Sindh.

Mr.Javed Aziz Sindhu,
Advocate, on behalf of the
Advocate General,Punjab.

Mr.Shahabuddin Barq,
Law Officer, on behalf of
Advocate General, NWFP.

Date of institution - 6-10-1991
Date of hearing - 13-10-1991
43. _- SHARIAT PETITION No.l/L OF 1991
\_~"(Re{The Cooperative Socicites Act,1925).
Ch.ljaz Ahmad == Petitioner
Versus
The Provincial Government  -- Respondents

of Punjab ete.

For petitioner o Mr.Muhammad Aqeel Mirza,
Advocate
For respondents = Malik Hamid Saeed,

Addl:Advocate General, NWFP.

Mr.Muhammad Nawaz,Advocate,
for respondent No.2.

Mr.Muhammad Nawaz Abbasi,
A.A.G.with Mr.M.Aslam Uns,
Advocate.Hafiz S.A.Rahman,Adv.

for A.G.Sindh and Mr.Iftikhar
L Hussain Ch.for A.G.Baluchistan.
Date of admission =T 16<9-1991

Date of hearing — é’i-}%—llggi.zz-lo-lfiﬂl and
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44, SHARIAT PETITION No.27/1 OF 1991
{(Re: The Cooperative Societies Act,1925).

Muhammad Ashraf & —— Petitioners
another
Versus
Government of Pakistan - Respondents
ete.
For petitioner -- Nemo
For respondents S Malik Hamid Saeed,

Addl:Advocate General, NWFP.

Mr.Tariq Qazi,Advocate,
for respondent No.2.

Mr.Muhammad Nawaz Abbasi,
A.A.G.Punjab withMr.Muhammad
Aslam Uns,Advocate.

Hafiz S.A.Rahman,Advocate,
for Advocate General,Sindh.

Mr.Iftikhar Hussain Chaudhary,
Advocate,for Advocate General,

Baluchistan.
Date of institution - 3-6-1991
Date of admission = 3-6-1991
Date of hearing - 17-10-1991,22-10-1991,24-10-1991
45 SHARIAT PETITION No.28/1 OF 1991
(ReThe Cooperative Societies Act,1925).
Muhammad Igbal Naz = Petitioner
Versus
Government of the - Respondents
Punjab ete. E
For petitioner == Nemo
For respondents - Malik Hamid Saeed,

Addl: Advocate General, NWFP.

Mr.Muhammad Nawaz Abbasi,

Addl:Advocate General,Punjab.

with Mr.Muhammad Aslam Uns,

Advocate.

Hafiz S.A.Rahman,Advocate,

for Advocate General,Sindh.

Mr.Iftikhar Hussain Ch.Advocate,

for Advocate General,Baluchistan.
Date of institution - 3-6-1991

Date of admission - 3-6-1991
Date of hearing - 17-10-1991,22-10-1991,24-10-1991
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__46. SHARIAT PETITION No.30/1 OF 1991
(Re: The Cooperative Societies Act, 1925).

Tarig Mahmood and -- Petitioners
another
Versus
Province of Punjab, s Respondents
etc.
For petitioner = Mian Ghulam Hussain,
Advocate.
For respondents - Malik Hamid Saeed,

Addl: Advocate General, NWFP.
Mr.Muhammad Nawaz Abbasi,
A.A.G.Punjab with Mr.Muhammad
Aslam Uns,Advocate.

Hafiz S.A.FRahman,Advocate,for
Advocate General,Sindh.
Mr.Iftikhar Hussain Ch.Advocate,
for Advocate General,Baluchista.

Date of institution — 4-6-1991
Date of admission - 4-6-1991
Date of hearing = 17-10-1991,22-10-1991,24-10-1991
47.  SHARIAT PETITION No.85/L OF 1991
(Re: The Cooperative Societies Act,1925).
Muhammad Sharif — Petitioner
Versus
Federation of Pakistan — Respondent
For petitioner = Mr.M.D.Tahir,
Advocate.
For respondent -— Mr.Shahab-ud-Din,Law Officer,

on behalfof A.G. N.W.F.P.
Mr,.M i A )
A?A.&}.‘ﬁﬂﬁﬁa ok “i‘r‘lr.ti\mﬁ%mmad
Aslam Uns,Advocate.

Hafiz S.A.Rahman,Adv.for A.G.

Sindh.
r Iftikhar Hussain Ch.for A.G.
Date of institution gﬂu&g{an.
- 4-8-1991
Dat e of admission — 28-8-1991

Date of hearing - 17-10-1991,22-10-1991, 24-10-1991

~1



48.

49.

-23-

SHARIAT PETITION No.16/1 OF 1990

{ (Re: The « Insurance Act, 1938).

Dr.Mahmood-ur-Rahman -

Versus

Secretary,Ministry of €55
Justice,Law & Parliamentary
Affairs, Government of

Pakistan, Islamabad.

Petitioner -

For respondents =

Date of institution e

Date of admission -

Date of hearing

SHARIAT PETITION No.17/1 OF 1990

Dr.Mahmood-ur-Rahman o

Versus

Secretary,Ministry of Law, =
Justice & Parliamentary

Affairs, Government of

Pakistan, Islamabad etc.

Petitioner =

For respondents -

Date of institution -

Date of admission -—

Date of hearing =

Petitioner

In person

In person

Mr.Khalid M.Ishaque, Advocate,
for State life Insurance Corporation
of Pakistan.

Mr.S.M.Zafar and Mr.Ali Zgfar,

Advocates, for Finance Difision.
Hafiz S.A.Rahman,
Advocate, for Fede Government.

Mr.Hasan Zaman ief of Islamic
Bank , State Bank of Pakistan.

25-6-1990

11-12-1990

28-5-1991, 9-6-1991,10-6-1991,
13-10-1991,14-10-1991, 15-10-1991.

(Ré:The State Bank of Pakistan Act, 1956).

Petitioner

Respondents

In person
Hafiz S.A.Rahman Mr.Iftikhar

Hussain Ch.Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Ali Zafar,
Advocate, for the other respondents.
25-6-1990

11-12-1990

9-6-1991
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\B0. SHARIAT PETITION No.51/I OF 1991.
(Re(The West Pakistan Money Lenders Ord.,1960)

Mohammad Igbal = Petitioner
Versus

Government of Punjab = Respondents
and another

Petitioner - In person

Mr.Muhammad Nawaz Abbasi,
For respondent 7 A.A.G.Punjab with Mr.Muhammad
Aslam Uns,Advocate.
Hafiz S.A.Rahman,Advocate,for
== Advocate General,Sindh. g
Mr.Shahabuddin,Law Officer, NWFP.

Mr If khar Hussain Ch.for A.G.
Date of indtitution = a_é“f 1& S
Date of admission 28-80-1991

Dits of tissilng - 17-10-199122-10-1991,24-10-1991

51. SHARIAT PETITION No.64/1 OF 1991.
(Re: The West Pakistan Money Lenders Ord:,1980)

Muhammad Mukhtar Ahmad -- Petitioner
Farani
Versus
Government of Sindh through-- Respondent
Secretary Law Department,
Karachi.
For petitioner _ s Petitioner in person

Hafiz S.A.Rahman,Advocate,

F =i
Or eRpansent for Advocate General,Sindh.

Date of institution - 21-9-1991

Date of admission - 25-9-1991

Date of hesring - 17-10-1991,22-10-1991,24-10-1991

‘52, SHARIAT PETITION No.65/1 OF 1991.
(Ref{ The West Pakistan Money Lenders Ord.,19%60)

Muhammad Mukhtar Ahmad -- Petitioner
Farani

Versus
Government of Baluchistan -- Respondent

through Secretary Law Deptt:
Baluchistan.
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For petitioner -

For respondent =

Date of institution —

Date of admission -

Date of hearing e

SHARIAT PETITION No.66/1 OF 1991.

Muhammad Mukhtar Ahmad --
Farani

Versus

Government of N.W.F.P. -
through Secretary Law
Department,N.W.F.P.

For petitioner —

For respondent e

Date of institution s

Date of admission =

Date of hearing -

SHARIAT PETITION No.67/I OF 1991.

Muhammad Mukhtar Ahmad --
Farani

Versus

Government of Punjab ,through
Secretary Law Deépartment,
Punjab.

For petitioner -
For respondent -

Date of institution -

Date of admission -

Date of hearing T

Petitioner in person

Mr.Iftikhar Hussain Chaudhary,
Advocate, for Advocate General,
Baluchistan.

21-9-1991

25-9-1991

17-10-1991 ,22-10~1991 and
24-10-1991

(Re:The West Pakistan Money Lenders Ord-. ,1960)

Petitioner

Petitioner in person

Mr.Shahabuddin Barq,
Law Officer, NWFP.

21-9-1991

25-9-1991

17-10-1991 ,22-10-1991

(Re;The West Pakistan Money Lenders Ord. ,196Q)

Petitioner

Respondent

Petitioner in person

Mr.Muhammad Aslam Uns,
Advocate, for Advocate
General, Punjab.

29-9-1991

25-9-1991

17-10-1991
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55. SHARIAT PETITION No.14/I OF 1990.
(Ré:The Agriculture Development Bank of Pakistan, Rules, 1961).

Sheikh Aziz-ur-Rahman o Petitioner
Versus
Government of Pakistan 2 Respondent
Petitioner - In person
For respondents i Hafiz S.A.Rahman & Mr.Iftikhar

Hussain Ch. Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Ali zafar

Advocate for other respondents.
Hafiz S.A,Rahman,Advocate for

ADBP.
Date of institution - 5-6-1990
Date of admission = 11-12-1990
- 30-5-1991
Date of hearing 9-6-1991

6. SHARIAT PETITION No.19/1 OF 1990.
(Re{The Agriculture Development Bank of Pakistan,Rules,1961).

Dr.Mehmood-ur-Rahman s Petitioner
Faisal

Versus
Secretary, Ministry of Law, -- Respondent

Justice & Parliamentary
Affairs, Government of
Pakistan.

Petitioner - In person

Hafiz A.S.Rahman,Advocate and
For respondents = Mr.Tariq Asad,Law Officer,

on behalf of ADBP.

Hafiz S.A.Rahman and Mr.

Iftikhar Hussain Ch.Advocates

for Federal Govt.

Date of institution e 25-6-19%0

Date of admission - 9-12-1990

30-5-1991, 10-6-1991,1-7-1991
Date of heéaring 3-7-1991

'

5T . SHARIAT PETITION No.17/L OF 1990.
{Re:The Agriculture Development Bank of Pakistan,Rules,1961).

Baqgir etc. - Petitioners
Versus

Agricultural Development . Respondent
Bank of Pakistan PPN
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For petitioner =5 Petitioner in person with
Mr.Subah Sadiq, Advocate.

For respondents = Hafiz S.A.Rahman &Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Ali Zafar

Advocate for other respondents.
Hafiz S.A.Rahman, Advocate

for ADBP.

Date of institution - 9-8-1990
Date of admission - 12-12-1990
30-5-1991

Date of hearing - 9-6-1991

SHARIAT PETITION No.68/1 OF 1990.
(Re{The Agriculture Development Bank of Pakistan,Rules,1961).
Shahzada Abdul Hadi == Petitioner
Versus
Secretary, Ministry of Law, -- Respondents

Justice & Parliamentary
Affairs, Government of
Pakistan etc.

For Petitioner - Nemo

For respondents == Hafiz S.A.Rahman,Advocate,
for Federal Government.and on
behalf of ADBP.

Date of institution ; - 21-11-1990

Date of gdmission - 9-12-1990
28-5-1991

Date of hearing == 9-6-1991

SHARIAT PETITION No.72/1 OF 1990.
(RdThe Agriculture Development Bank of Pakistan,Rules,1961).

Allah Yar ' —— Petitioner

Versus

Agricultural Development == Respondent
Bank of Pakistan

Petitioner i In person
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For respondents il Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.
Mr.S.M.Zafar with Mr.Ali Zafar,
Advocate for other respondents.
Hafiz S.A.Rahman, Advocate

for ADBP.
Date of institution - 12-12-1990
Date of admission - 6-1-1991
S 30-5-1991
Date of hearing 9-6-1991

0. SHARIAT PETITION No.13/L OF 1991.
(ReThe Agriculture DevelOpment Bank of Pakistan,Rules,1961).

Rehim Din o Petitioner
Versus

Federal Government etc. = Respondents

Petitioner - In person

Hafiz S.A.Rahman,Advocate,forADBP
For respondents v Mr.Iftikhar Hussain Ch.

Advocate for Federal Government.
Mr. S.M.Zafar with Mr, Ai Zafar,

Advocates for other respondents.

Date of institution - 14-2-1991
Date of admission - 3-6-1991

9-6-1991
Date of hearing o 2-7-1991

61. SHARIAT PETITION No.27/L OF 1891.
(Re‘The Agriculture Development Bank of Pakistan,Rules,1961)

Amanat Al = Petitioner
Versus

Agricultural Development = Réspondents
Bank of Pakistan,etc.

Petitioner e In person

For respondents == Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.
Hafiz S.A.Rahman,Advocate for
ADBP.

Date of institution - 20-3-1991
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Date of admission - 4-6-1991
Date of hearing - 9-6-1991

. SHARIAT PETITION No.34/L OF 1991.
(RaeThe Agriculture Development Bank of Pakistan,Rules,1961 ).

Muhammad Nawaz - Petitioner

Versus

Agricultural Development == Respondents
Bank of Pakistan,etc.

Petitioner S In person

For respondents = Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.
Hafiz S.A.Rahman,Advocate for

ADBP.
Date of institution - 5-5-1991
Date of admission “= 28-5-1991
Date of hearing = 9-6-1991

\€3. SHARIAT PETITION No.36/L OF 1991.
(Re:The Agriculture Development Bank of Pakistan,Rules,1961).

Lal Din -— Petitioner

Versus

Agricultural Development =5 Respondents
Bank of Pakistan, etc.

For petitioner -- Mr.Muhammad Igbal,
' Advocate.

For respondent i Myr.Iftikhar Hussain Ch.
Standing Counsel for Federal
Government.

Date of institution e 13-5-1991

Date of admission - 19-6-1991

Date of hearing e 2-T-1991
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\rﬁ4. SHARIAT PETITION No.39/L OF 1991.
(Re:The Agriculture Development Bank of Pakistan,Rules,1961)

Mumtaz - Petitioner

Versus

Agricultural Development -= Respondents
Bank of Pakistan,etc.

Petitioner = In person

For respondents - Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Hafiz S.A.RAhman,Advocate for

ADBP
Date of institution - 22-5-1991
Date of admission - 28-5-1991
Date of hearing - 9-6-1991

_A5. SHARIAT PETITION No.22/L OF 1991.
(RefThe Agriculture Development Bank of Pakistan, Rules,1961)

Sheikh Abdul Majeed etec. - Petitioner

Versus

Agricultural Development = Respondents
Bank of Pakistan,etc.

For petitioner e Mr.S.M.Zamir Zaidi,
Advocate .
For respondents e Hafiz S.A.Rahman & Mr.Iftikhar

Hussain Ch. Advocates for
Federal Government.

Date of institution - 3-6-1991
Date of admission - 3-6-1991
Date of hearing = 9-6-1991

. SHARIAT PETITION No.39/1 oF 1991.
(Re:. The Agriculture Development Bank of Pakistan, Rules,1961).

Amir Alam Nutkani — Petitioner

Versus

Government of Pakistan el f Respondents
etc. ] —
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For petitioner -

For respondents -

Date of institution -

Date of admission -

Date of hearing -

SHARIAT PETITION No.33/L OF 1991,

Sardar Khan . =

Versus

Agricultural Development *as
Bank of Pakistan, ete.

Petitioner -

For respondents s

Date of admission -

Date of hearing =

SHARIAT PETITION No.41/L OF 1991.

Noor Ahmad -

Federation of Pakistan -

For petitioner -

For respondents el

Date of institution -

Date of admission -=

Date of hearing -

Syed Zafar Abbas,
Advocate.,

Mr.Iftikhar Hussain Ch.
Advocate for the Federal
Government.

Hafiz S.A.Rahman,Advocate for
ADBP

10-6-1991

16-6-1991

2-7-1991

(RetThe Agriculture Development Bank of Pakistan,Rules,1961)

Petitioner

Respondents

In person

Mr.Ifitkhar Hussain Ch.Advocate
for Federsal Govt.

Hafiz S.A.Rahman & Mr.Tariq
Asad, Advocates for ADBP
16-6-1991

3-7-1991

{Re: The Agriculture Development Bank of Pakistan,Rules,1961)

Petitioner

Respondent

Mr.M.D,Tahir,
Advocate.

Mr.Iftikhar Hussain CH. Ad‘v‘ocate
for.Federal Govt.

‘Hafiz S.A.Rahman,Advocate for
ADBP

16-6-1991

16-6-1991

3-7-1991
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SHARIAT PETITION No.44/1 OF 1991.
(ReiThe Agriculture Development Bank of Pakistan,Rules,1961)

Mazhar Jan - Petitioner

Versus

Federal Government of = Respondents
Pakistan ete.

Petitioner bad In person
For respondents - Mr.Iftikhar Hussain Ch.
Standing Counsel for Federal
Government.
k Hafiz $.A.RAhman,Advocate for
* yy ADBP
Date of institution - 17-6-1991
Date of admission = 19-6-1991
Date of hearing el 2-7-1991

Ad SHARIAT PETITION No.60/L OF 1991.
(Re:The Agriculture Development Bank ot Pakistan,Rules, 1961) .

Muhammad Akram i Petitioner
Versus
Federal Government of = Respondent
Pakistan
For petitioner — Petitioner in person
For respondent - Hafiz S.A.Rahman,Advocate for
ADBP and Federal Government.
Date of institution -— 18-6-1991
Date of admission - 4-7-1991
Date of hearing s 14-10-1991

\/’(/I/ SHARIAT PETITION No.46/I OF 1991.
(RéTThe Agriculture Development Bank of Pakistan, Rules,196 1).

Nadeem-ul-Islam = Petitioner

Versus

Federation of Pakistan == Respondents
& another +*
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For petitioner -- Mr.Anwar-ul-Haq, Advocate.

For respondent = Hafiz S.A.Rahman, Advocate
for Federal Government.

Date of institution - 20-6-1991
Date of admission -- 4-7-1991
Date of hearing = 14-10-1991

~~T2. SHARIAT PETITION No.46/L OF 1991.
(Re:(The Agriculture Development Bank of Pakistan, Rules,1961).

Fateh Muhammad == Petitioner
Versus
Government of Pakistan = Respondent
For petitioner == Petitioner in person
For respondent Hafiz S.A.Rahman, Advocate for
ADBP and Federal Government.
Date of institution - 20-6-1991
Date of admission - 18-8-1991
Date of hearing == 14-10-1991

A3, SHARIAT PETITION No.47/I OF 1991.
(Re:( The Agriculture Development Bank of Pakistan, Rules,1961).

Farman Ali Shah . = Petitioner
Versus
Agricultural Development == Respondents
Bank of Pakistan and
another
For petitioner - Petitioner in person.
For respondents -— Hafiz S.A.Rahman, Advocate for

ADBP and Federal Government.

Date of institution - 29-6-1991
Date of admission - 4-7-1991
Date of hearing -= 14-10-1991
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. SHARIAT PETITION No.48/1 OF 1991.
(RéThe Agriculture Development Bank of Pakistan,Rules,1961)

Zafar Hayat Khan - Petitioner
Versus
Federal Government R Respondents
& another
Petitioner e In person
For respondent — Hafiz S.A.Rahman, Advocate for |

ADBP and Federal Government. Mr.

: M'g‘t‘{g z‘-veiégoﬂ e%iSZafar,Adm
Date of institution - 30-6-1991
Date of admission -= 18-8-1991
Date of hearing - 14-10-1991

SHARIAT PETITION No.62/L OF 1991.
(Re:The Agriculture Development Bank of Pakistan,Rules,1961)

Nawab Masroor Ali Khan -— ) Petitioner
Versus

Agricultural Development = Respondents
Bank of Pakistan & others

For petitioner - Mian Ghulam Hussain,
Advocate.

For respondents - Hafiz S.A.Rahman, Advocate for
DBP Mr.
%‘;1& . %55:.% E‘i"ﬂf‘lﬂd{- %‘H’?ﬂ&’%{ﬁm

3 . . r other respondents.

Date of institution 11-7-1991

Date of admission e 18-8-1991

Date of hearing - 14-10-1991

5.  SHARIAT PETITION No.54/1 OF 1991.
“*(Re{The Agriculture Development Bank of Pakistan,Rules,1961)

Ghous Bukhsh - Petitioner

Versus

Federal Government of == Respondents
Pakistan ete.

Petitioner - In persen
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For respondents = Hafiz S.A.Rahman,Advocate for
ADBP and Federal Government

Date of institution -- 21-7-1991
Date of admission - 18-8-1991
Date of hearing . = 14-10-1991

. SHARIAT PETITION No.79/L OF .1991.
(Re:The Agriculture Development Bank of Pakistan,Rules,1961).

Muhammad Anees - _ Petitioner
Versus

Federation of Pakistan = Respondent
through Secretary,
Ministry of Finance.

For petitioner - Petitioner in person

For respondent - Hafiz S.A.Rahman, Advocate for
ADBP and Federal Government

Date of institution - 27-8-1991
Date of admission —= 1-9-1991
Date of hearing e 14-10-1991

\/?s', SHARIAT PETITION No.69/1 OF 1991.
(Re:iThe Agriculture Development Bank of Pakistan, Rules,1961).

Muhammad Arshad Khan - Petitioner
Versus

Government of Pakistan = Respondent
through Secretary,Ministry
of Finance, Islamabad.

For petitioner - Nemo

For respondent - Hafiz S.A.Rahman, Advocate for
ADBP and Federal Government

Date of institution - 2-9-1991

Date of admission - 25-9-1991

Date of hearing s 14-10-1991
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75, SHARIAT PETITION No.68/1 OF 1991.
(Re{The Agriculture Development Bank of Pakistan,Rules,1961).

Malik Bashir Ahmad Awan - Petitioner
Versus

Chairman, Agricultural = Respondents
Development Bank of

Pakistan and Federal

Government through

Secretary, Finance

Division, Islamabad.

For petitioner = Nemo
For respondent - Mr.Iftikhar Hussain Ch.
Advocate for Federal Government.
Date of institution - 25-9-1991
Date of admission = 25-9-1991
Date of hearing - 13-10-1991

80. SHARIAT PETITION No.33/L OF 1990.
(Re:The Agriculture Development Bank of Pakistan,Rules,1961).

Farooq Ahmad ManeKz - Petitioner

President of Pakistan - Respondents
and Federal Government

of Pakistan through

Finance Secretary,

Islamabad.

For petitioner = Syed Afzal Haider,
Advocate

For respondents =5 Mr.Iftikhar Hussan Ch.
Advocate, for Federal
Government.
Hafiz S.A.RAhman,Advocate for
ADBP

Date of institution == 9-12-1990

Date of admission oeee 3-2-1991

Date of hearing = 29-5-1991
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SHARIAT PETITION No.102/L OF 1991

Muhammad Anwar ——

Versus

Federation of Pakistan -

through Secretary,M/o
Finance and Commerce
Division, Islamabad.

For petitioner -

For respondent =

Date of institution —

Date of admission i

Date of hearing -

SHARIAT PETITION No.18/1 OF 1990

(ReiThe Banking Companies Ordinance,1962).

Dr.Mahmood-ur-Rahman il

Versus

Secretary, Ministry of Law,
Justice & Parliamentary
Affairs,Government of Pakistan,
Islamabad, etec.

Petitioner ass

For respondents —

Date of institution -

Date of admission s

Date of hearing

(Re The Agriculture Development Bank of Pakistan,Rules,1961)

Petitioner

Respondent

Mr.Muhammad Rashid Akhtar,
Advocate.

Mr,Iftikhar Hussain Chaudhary,
Advocate, and Hafiz 'S.A.

Rahman, Advocate. for
Federal Government.

’

2-10-1991
16-10-1991

24-10-1991

Petitioner

Respondents

In person

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch.Advocates, for
Federal Government.
Mr.S.M.Zafar with Mr.Ali Zafar,
Advocate,for other respondents
25-6-1990

11-12-1990

30-5-1991
9-6-1991
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AS5.  SHARIAT PETITION No.21/1 OF 1990.
(Re:” The Banking Companies Rules,1963).

Dr.Mahmood-ur-Rahman - Petitioner
Faisal

Versus
Secretary,Ministry of Law, e Respondents

Justice & Parliamentary
Affairs, Government of.
Pakistan,Islamabad, ete.

Petitioner -- In person

For respondents -- Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Ali Zafar,
Advocate,for other respondents

Date’ of institution e 25-6-1990

Date of admission = 11-12-1990
- 30-5-1991

Date of hearing 9-6-1991

8%4. SHARIAT PETITION No.20/I OF 1990
(Re: The Banks (Payment of compensionYRules,1974)

Dr.Mahmood-ur-Rahman - Petitioner
Versus

Secretary,Ministry of Law, = Respondents
Justice & Parliamentary

Affairs,Government of Pakistan,

Islamabad, etc.

Petitioner - In person

For respondents - Hafiz S.A.Rahman & Mr_Iftikhar
Hussain Ch.Advocates for
Federal Government.

' Mr.S.M.Zafar with Mr.Ali Zafar,
Advocates for other respondents.

Date of institution - 25-6-1990
Date of admission s 11-12-1990
30-5-1991

Date of hearing 0-4-1991
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SHARIAT PETITION No.12/L OF 1990.

Karamat Ullah Sheikh -

Versus

President of Pakistan -
and others

For petitioner =

For respondents -

Date of institution -

Date of admission -

Date of hearing

SHARIAT PETITION No.21/L OF 1990.

Syed Mushraf Alam & others --

Versus

Habib Bank Limited =3

For petitioner -

For respondents -

Date of institution -

Date of admission -—

Date of hearing -

(ReyThe Banking Companies(Recovery of Loans),Ordinance,1979 ).

Petitioner

Respondents

Nr. Muhammad Ismail' Quieshi,

. Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr. S.M.Zafar with Mr.Ali Zafar
Advocatesfor other respondents

27-6-1990

12-12-1990

29-5-1901

9-6-1991

(Re{The Banking Companies(Recovery of Loans) Ordinance,1979).

Petitioner

Respondent

Nemo

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr. S.M.Zafar with Mr.Al Zafar,
Advocates for other respondents.
30-8-1990

6-1-1991

9-6-1991
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SHARIAT PETITION No.?7/K OF 1990.
(Re:The Banking Companies(Recovery of Loans)Ordinance,1979).

Mian Sohail Hussain - Petitioner

Versus

President of Pakistan -— Respondents
& others
For petitioner o .In person.

For respondents

Date of institution

Date of admission

Dates of hearing

SHARIAT PETITION No.27/L OF 1990.

Mr.Nizam Ahmad, Deputy
Attorney General for Federeral Cowt.
Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Ali Zafar,

Advocate§, for other respondents.
Mr Manscor Ahmad Khan, Advocate,
(Amiscas Curiae)

25-9-1990
11-12-1990

7-2-1991,26-2-1991 and
9-6-1991

(ReMe Banking Companies(Recovery of Loans)Ordinance,1974).

M/s S.M.A.Qureshi etc.

National Bank of
Pakistan

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Versus

Petitioner

Respondent

In person with Mr.Muhammad
Amin Sheikh, Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Al Zafar,
Advocates for other respondents
6-11-1990

11-12-1990

9-6-1991
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\/ﬁ{- ~ SHARIAT PETITION No.73/1 OF 1890.
(R&The Banking Companies{Recovery of Loans) Ordinance,1979).

Mian Saleem-ud-Din etc. - Petitioner
Versus
Federation of Pakistan i Respondents
ete.
Petitioner S In person
Hafiz S.A.Rahman and
For respondents = Myr.Iftikhar Hussain Ch.
Standing Counsel for
Federation.

Khawaja Muhammad Farooq,
Advocate,for National Bank

of Pakistan.Mr. S.M.Zafar

with Mr Ali Zafar,Advocates,for
other respondents.

Date of institution i 31-12-1990
Date of admission - 6-1-1991
Dates of hearing i 1-7-1991, 2-7-1991

90. SHARIAT PETITION No.1/K OF 1991.
(Re:The Banking Companies(Recovery of Loans) Ordinance, 1979).

Niaz-ud-Din Per Bux i Petitioner
Versus

Federal Government of s Respondents
Pakistan & another

For petitioner —— Me.S.M.Saeed, Advocate for
the petitioner.

. Mr.Nizam Ahmad,Deputy Attorney
For respondents Gene'al for Federal Govt.

Hafiz S.A.Rahman & Mr. Htikhar
Mssa;gg Ch,Advs.for respondents

Date of institution - -2-1

Date of admission e 24-2-1991

Dates of hearing e 26-2-1991,27-2-1991 &
3-7-1991
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91. SHARIAT PETITION No.17/L OF 1991.
(Re: The Banking Companies(Recovery of Loans) Ordinance,1979).

M/s Kamran Ice Factory -- Petitioner
Versus
President of Pakistan - Respondents
ete.
For petitioner = Nemo
For respondents — Hafiz S.A.Rahman & Mr.Iftikhar

Hussain Ch. Advocates for the
Federal Government.

Mr.S.M.Zafar with Mr.Ali Zafar,
Advocate,for other respondents.

Date of institution - 20-2-1991
Date of admission - 3-6-1991
Date of hearing - - 9-6-1991

92. SHARIAT PETITION No.18/L OF 1991.
(Re: The Banking Companies(Recovery of Loans) Ordinance, 1979).

Muhammad Igbal Zahid == Petitioner
Versus

President of Pakistan - Respondents

ete.

For petitioner = Mr.Mukhtar Ahmad Farani,
Advocate.

For respondents - _ Mr. .S5.M.Zafar with Mr Ali Zafar
Advocates for other respondents

Date of institution - 20-2-1991

Date of admission s 3-6-1991

Date of hearing e 3-7-1991
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SHARIAT PETITION No.26/L OF 1991.

¢ReThe Banking Companies(Recovery of Loans)Ordinance,19748).

Ijazul Haq

Federation of Pakistan

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Versus

SHARIAT PETITION No.29/L OF 1991.

Petitioner

Respondent

Mr.Rashid Murtaza Qureshi,
Advocate.

Mr.Iftikhar Hussain Ch. and
Hafiz S.A.Rahman,Standing
Counsel for Federal Govern-
ment. Nr. S.M.Zafar with Mr
Ali Zafar,Advocates, for other
resppmdemts.

19-3-1991

4-6-1991

10-6-1991
1-7-1991

(Re:The Banking Companies( Recovery of Loans)Ordinance,1979).

Faiz Ahmad etc.

Habib Bank Limited etec.

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Versus

Petitioner

Respondents

Mr.Rashid Ahmad,
Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. for the Rederal

Government. Mr. S.M.Zafar,
with Mr Ali Zafar,Advocates,

for other respondents.
26-3-1991

4-6-1991

9-6-1991
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SHARIAT PETITION No.30/L OF 1991.

(ReThe Banking Companies(Recovery of Loans)Ordinance, 1979).

M/s Farooq Brothers etc.

United Bank Limited etec.

For petitioner
For respondents
Date of institution

Date of admission

Date of hearing

Versus

SHARIAT PETITION No.31/L OF 1991.

Petitioner

Respondents

Syed Samar Hussain Shah,
Advocate.

Hafiz S.A.Rahman &Mr.Iftikhar
Hussain Ch. Advocate, for the
Federation of Pakistan.

28-3-1991

4-6-1991

9-6-1991

(ReThe Banking Companies(Recovery of Loans) Ordinance,1979).

Ch.Sharif Ahmad

The State etc.

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Versus

SHARIAT PETITION No.32/L OF 1991.

(RetThe Banking Companies(Recovery of Loans)

Muhammad Amin Watto

United Bank etc.

Versus

'1;~\_"

Petitioner

Respondents

Mr.Zafar Igbal,
Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar
Hussain Ch. Advocates for the
Federation of Pakistan.Mr. S.
M.Zafar with Ali Zafar, Advocates
for other respondents.

1-4-1991

4-6-1991

9-6-1991

Ordinance,1979).

Petitioner

Respondents
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Petitioner e In person
For petitioner o Mian Subah Sadiq,
Advocate.
For respondents - Hafiz S.A.Rahman & Mr.Iftikhar

Hussain Ch. Advocates for
Federal Government.

Mr.S.M.Zafar with Mr.Ali Zafar,
Advocate,for other respondents.

Date of institution - 13-4-1991
Date of admission - 28-5-1991
Date of hearing e 9-6-1991

987 SHARIAT PETITION No.26/1 OF 1991.
(Re:The Banking Companies(Recovery of Loans) Ordinance,1979).

M/s Kashmir Fabrics - Petitioner
Versus
M/s Habib Bank Ltd. —— Respondent
Petitioner = In person
For respondents [ Mr.8.M.Zafar with Ali Zafar,
Advocates for respondents.
Date of institution = 2-6-1991
Date of admission = 2-6-1991
Date of hearing S 3-7-1991

V" 99, SHARIAT PETITION No.28/L OF 1991.
(Re{The Banking Companies (Recovery ol Loans)Ordinance,1979).

Ch.Noor Ahmad & another  -- Petitioners
Versus
Federation of Pakistan etc. -- Respondents
Petitioner —— In person
For respondents - Mr. .8.M.Zafar with Mr Ali

{ Zafar, Advocates, for other
Y/ respondents.



Date of institution

Date of admission

Date of hearing

SHARIAT PETITION No.43/I OF 1991.
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Bashir Ahmad

Government of Pakistan -

etc.

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

16-6-1991

19-6-1991

3-7-1991

(Re‘The Banking Companies(Recovery of Loans) Ordinance, 1979).

Petitioner

Respondents

Mr .Muhammad Arshad,

" Advocate.

Mr.Muljxammad Azam Chatta,
Advocate for Muslim Commercial

- Bank.

Mr.Iftikhar Hussain Ch.
Standing counsel for the
Federal Government.

16-6-1991
19-6-1991

2-7-1991

101. SHARIAT PETITION No.42/L OF 1991,
\_~ (RefThe Banking Companies(Recovery of Loans) Ordinance,1979).

Malik Munir Ahmad e Petitioner
Versus

Federation of Pakistan ete. -- Respondents

Petitioner e In person

For respondents

Mr.Iftikhar Hussain Ch.
Advocate, for Federal
Government. Mr. S.M.Zafar with
Mr Ali Zafar,Advocates,for other

respondents.
Date of institution ~- 16-6-1991
Date of admission 16-6-1991

2-7-1991

Date of hearing
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102, SHARIAT PETITION No.13/L OF 1990.
" -(Ret{The Banking Companies(Recovery of Loans) Ordinance,1979).

Patiala Metal Merchent, —_ Petitioner
Gujranwala
Versus
Federation of Pakistan - Respondents
and others
Petitioner = Mr.M.D.Tahir, Advocate.
For respondents - Hafiz S.A.Rahman, Advocate

for Federal Government

18,A1 Bibtadn Faaetl. & Texlg
Date of institution = 182641 Poppongants

Date of admission - 19-6-1991
Date of hearing = 15-10-1991

_103. SHARIAT PETITION No.21/L OF 1991.
{ReiThe Banking Companies(Recovery of Loans) Ordinance,1979).

M/s Imtrak Traders, - Petitioner
Gujranwala
Versus

Government of Pakistan == Respondent

For petitioner == Mr.Muhammad Sharif Khan,
Advocate.

For respondent == Hafiz S.A.Rahman, Advocate
for Federal Government

Date of institution - 19-6-1991

Date of admission = 19-6-1991

Date of hearing == 15-10-1991

v 104. SHARIAT PETITION No.49/L OF 1991.
(RefThe Banking Companies(Recovery of Loans) Ordinance,1979).

M/s Haji & sons - Petitioner

Versus

United Bank Ltd. - Respondents
and another
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For petitioner

For respondents
Date of institution
Date of admission

Date of hearing

105. SHARIAT PETITION No.67/L OF 1991.

Mr.M.M, Salim Kureja,
Advocate.

Hafiz S.A.Rahman, Advocate
for Federal Government
2-7-1991

18-8-1991

15-10-1991

(Re: The Banking Companies(Recovery of Loans) Ordinance, 1979).

Naveed Asif

Allied Bank of Pakistan
Limited and another

Petitioner

For respondent

Date of institution

Date of admission

Date of hearing

106. SHARIAT PETITION No.73/L OF of 1991.

Petitioner

Respondents

In person with Mr.Muhammad
Amin Sheikh, Advocate.

Hafiz §.A.Rahman, Advocate

for Federal Government Mr.s.
M- Zafar with All Zaf r, Advocates
for other respondents’.

9-7-1991

18-8-1991

15-10-1991

(Re The Banking Companies{Recovery of Loans) Ordinance,1979).

M/s Alcos

National Bank of Pakistan
Limit ed and another

For petitioner

For respondents

Date of institution

Date of admission

Date of hearing

Petitioner

Respondents

Mr.Muhammad Amin Sheikh &
Mr.Naveed Asif,
Advocates .

Hafiz 5.A.Rahman, Advocate
for Federal Government- Mr.S.

M M 3 o
m@gax"fgig her éegp%%rsgn&qv
9-7-199

18-8-1991

15-10-1991



-49-

107. SHARIAT PETITION No.76/L OF 1991.
(RefThe Banking Compamethecoverv of Loans)Ordinance,1979).

Abdur Rasheed etc. ~ Petitioner

Versus

United Bank Ltd. - Respondents
and another

Mr.Muhammad Amin Sheikh &

For petitioner e Mr.Naveed Asif,
Advocates.
For respondents -— Hafiz S.A.Rahman, Advocate

for Federal Government JMr.
%gfl . Zafar 1th r Ali Zaiar
vocates Yor other respondents

Date of institution -
Date of admission - 18-8-1991
Date of hearing . - 15-10-1991

108. SHARIAT PETITION No.50/I OF 1991.
(Re{The Banking Companies(Recovery of Loans) Ordinance,1979).

Karamat Ullah Sheikh — Petitioner
Versus
President of Pakistan -— Respondents
ete.
For petitioner = Mr.Muhammad Ismail

Qureshi, Advocate,

For respondent e Hafiz S.A.Rahman, Advocate
for Federal Government

Date of institution . 16-7-1991
Date of admission -— 18-8-1991
Date of hearing o 15-10-1991

i A SHARIAT PETITION No.89/L OF 1991,
(Re{The BanKking Companies(Recovery of Loans)Ordinance, 1979).

Sh.Masood Elahi - Petitioner
Versus

Government of Pakistan = Respondents

etc.

r},}_
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For petitioner _ Mr.Muhammad Igbal,
Advocate.

Mr: S.M.Zafar and
For respondent - Hafiz S.A.Rahman, Advocates,

for Federal Government.
?r 0 ammad Shgﬁ ,Advocate

) . er respondents.
Date of institution = 18-8-1
Date of admission -- 25-8-1991
Date of hearing - 15-10-1991

SHARIAT PETITION No.90/L OF 1991.

(Re1The Banking Companies(Recovery of Loans)Ordinance,1979).

111.
(Re:

Mansoor Elahi etc. = Petitioner
Versus
Government of Pakistan etc. -- Respondents
For petitioner — Mr.Muhammad Igbal,
Advocate.

Mr.S.M,Zafar amd
Hafiz S.A.Rahman,Advocatesfor
For respondents - Federal Government.~.

Sh.Muhammad Shafi, Advocate
for other. . respondents

Date of institution - 18-8-1991
Date of admission —— 25-8-1991
Date of hearing -= 15-10-1991

SHARIAT PETITION No.66/L OF 1991.
The Banking Companies(Recovery of Loans) Ordinance,1979).

Muhammad Akhtar Khan - Petitioner

Versus

House Building Finance 2= Respondents
Corporation and others

For petitioner i Mr.Aftab Ahmad Javed,
Advocate.

For respondent - Hafiz S.A.Rahman, Advcate for
Federal Government

Date of institution -- 20-8-1991

Date of admission - 25-8-1991

Date of hearing - '?“ 15-10-1991
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,'112. SHARIAT PETITION No.91/L OF 1991.

(Re:The Banking Companies(Recovery of Loans)Ordinance,1979).

Muhammad Rafique

Federal Government of
Pakistan

For petitioner

For respondent

Date of institution

Date of admission

Date of hearing

L¥3. SHARIAT PETITION No.93/L OF 1991.

Versus

Petitioner

Respondent

Nemo

Hafiz S.A.Rahman,Advocate
for Federal Government
25-8-1991

25-8-1991

15-10-1991

(Re The Banking Companies(Recovery of Loans)Ordinance,1979).

Shaikh Mushtaq Ahmad

Federation of Pakistan
ete.

For petitioner

For respondents
Date of institution
Date of admission

Date of hearing

414. SHARIAT PETITION No.58/1 OF 1991.

Petitioner

Respondents

Mr.Ghous Muhammad,
Advocate.

Hafiz S.A.Rahman, Advocate

for Federal Govern . Mr.
$.M.Zafar with Mr R batar:
vocates for other respondents

26-8-1991
28-8-1991

15-10-1991

(Re:(The Banking Companies(Recovery of Loans)Ordinance,1979).

M/s Saqib Brothers

Federation of Pakistan
through Ministry of
Finance.

Versus

Petitioners

Respondent
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For petitiener .

For respondents

Date of institution
Date of admission

Date of hearing
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Petitioner in person

Hafiz S.A.Rahman,Advocate

for Federal Govt. M/s.

S.M.Zafar with Ali Zafar,Advocates,
for other respondents.

28-8-1991
1-9-1991 :

15-10-1991

SHARIAT PETITION NO.16-B/I OF 1991

(Re:The Banking Companies(Recovery of Loans) Ordinance, 1'979).

Allied paper
Industries and
others.

National Bank of
Pakistan

For petitioner

For respondent

Date of institution
Date of admission

Date of hearing

Versus

Petitioners

Respondent

Raja Muhammad Akram,Advocate.

Hafiz S.A.Rahman and Mr.Iftikhar
Hussain Ch,Advocates for Federal Govt.
Mr.Abdul Ghafoor Mangi,Addl.Advocate
General Sind,Raja Muhammad Afasr,
Advocate General Baluchsitan, Mr.Khalid
M.Ishaq, Advocate for the respondents.

19-9-1991
25-9-1991

13-10-1991, 15-10-1991.

SHARIAT PETITION NO.17-B/I OF 1991

(Re: The Banking Companies(Recovery of Loans) Ordinance,1979).

Allied paper
Industries and
others.

National Bank of
Pakistan

For petitioner

For respondent

Date of institution
Date of admission

Date of hearing

Versus

Petitioners

Respondent

Raja Muhammad Akram,Advocate.

Hafiz S.A.Rahman & Mr.Iftikhar Hussain
Ch.Advocates for Federal Govt.Mr.Abdul
Ghafoor Manig,Addl.A.G.Sind,Raja Muhammad
Afsar, A.G.Baluchistan,Mr.Khalid M.ishaq
Advocate for respondents.

19-9-1991

25-9-1991

13-10-1991,15-10-1991.

-,



-53-

ﬁ SHARIAT PETITION No.101/L OF 1991
(Re‘The Banking Companies(Recovery of Loans) Ordinance,1979).

S.Muhammad Din & Sons, - Petitioner
Aziz (Pvt.) Ltd.Shahdaru

Mills,Lahore, through

S.A.Aziz,Chief Executive

Versus
The Federatiion of Pakistan -- Respondent
through M/o Law,dJustice &
Parliamentary Affairs,
Islamabad.
For petitioner - Kh.Saeed-uz-Zafar,
Advocate.
i Mr.Iftikhar- Hussain Chaudhry,
For respondent Advocate: for Federal Govt.
Date of institution i 28-8-1991
Date of admission o 16-10-1991
Date of hearing == 24-10-1991

118. SHARIAT PETITION No.73/1 OF 1991
(ReiThe Banking Companies (Recovery of Loans)Ordinance,1979).

Abdul Qayyum Qureshi - Petitioner
Versus
Federation of Pakistan = Respondent
For petitioner - Mr.Shaukat Ali Khan,
Advocate.
For respondent == Mr.Iftikhar Hussain Chaudhary,

Advocate , for Federal Government.

Date of institution - 19-10-1991
Date of admission - 20-10-1991
Date of hearing = 24-10-1991
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JUDGMENT

DR.TANZIL-UR-RAHMAN, CHIEF JUSTICE.- These are 115

Shariat Petitions and three Suo Moto Shari'at Notice Cases challenging the

. 3ia », » . .
various ‘provisions of interest provided in several statutes, namely :-

+ 10.
11.
12.
13.
14.
15.

16.

17.
18.

19.

20.

The
The
The
The
The
The
The
The
The
The
The
The
The
The
The

The

Interest Act, 1839.

Government Savings Banks Act, 1873.
Negotiable Instruments Act, 1881.

Land Acquisition Act, 1894.

Code of Civil Procedure, 1908.

Co-perative Societies Act, 1925.
Co-operative Societies Rules, 1927.
Insurance Act, 1938.

State Bank of Pakistan Act, 1956.

West Pakistan Money Lenders Ordinance, 1860.
West Pakistan Money Lenders Rules, 1965.
Punjab Money Lenders Ordinance, 1960.
Sind Money Lenders Ordinance, 1960.
N.W.F.P., Money Lenders Ordinance, 1960.
Baluchistan Money Lenders Ordinance, 1960.

Agricultural Development Bank of Pakistan,

Rules, 1961.

The

The

The

Banking Companies Ordinance, 1962.
Banking Companies Rules, 1963.

Banks (Nationalization) (Payment of

Compensation) Rules, 1974.

The

Banking Companies (Recovery of Loans),

Ordinance, 1979.

‘*'-—-..
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% . By Shariat Petitions Nos.30/1,21/L,27/L,8/K of 1990, 1/K,4/K,
32/1,48/L,68/L,71/L,56/1,16-C/1,17-C/I of 1991, the Interest Act,1839,which

contains only one section, has been challenged.

3. By Shariat Petition No.31/I of 1990, section 8 of the Government

Savings Banks Act, 1873, has been challenged.

4, , By Shariat Petitions Nos.21/L,27/L of 1990, 33/1,42/1,69/L,
70/L,35/1,16-A/1,17-A/1 of 1991 and S.S.M.No.2/I of 1991, sections 78,

79 and 80 of ‘the Negotiable Instruments Act, 1881, have been challenged.

5. By Shariat Petition No.2/L of 1991, section 34 of fhe Land

Acquisition Act, 1894, has been challenged.

6. By Shariat Petitions Nos.21/L,27/L,8/K of 1990, 1/K,4/K,
24/L,25!L,16H,17!I,31!I,45![,72!L,74IL,57!I and S.S.M.No.3/I of 1991,
.sections 34,34-A and 34-B and rule 2(a) and (b) of Order XXXVII of the

Code of Civil Procedure, 1908, have been challenged.

1. By Shariat Petitions No.27/1,28/1,1/L,85/L,30/1 of 1991,
section 59(2) of the Co-operative Societies Act, 1925, has been

challenged.

8. By Shariat Petition No.16/I of 1990, section 3BB(1), clause (b).
of sub-section (3) of section 27, sub-clause IV of clause (b) and sub-
clause IV of clause (d) of sub-section 8 of section 29,47B and clause (d)
of sub-section (2) of section 81, of fhe Insurance Act, 1938, have

been challenged.
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9. By Shariat Petition No.17/I of 1990, section 22(1) of The

State Bank of Pakistan, 1956, has been challenged.

10. By Shariat Petitions Nos.51/1,64/1,65/1,66/1,67/1 of 1991,
sections 2(k),2(1), 16 and 20 and Rule 27 of The West Pakistan Money

Lenders Ordinance, 1960, have been challenged.

11. By Shariat Petitions Nos.lifl,lﬁil,l?!L,Ef{!L.68,-‘!,72.-*1 of 1990,
13)’L,21"IL.34;"[..361"1‘...39}1-;22!13.39!1,3§!L.41,’1..NJ’I,60;'1..46!1.4?![.46!L,48,"I.
54/1,62/L,79/L,69/1,68/1 of 1991, rule 17(1)(2) of The Agricultural

Development Bank of Pakistan Rules, 1961, has been challenged.

12, By Shariat Petition No.18/I of 1990, section 25(2) of The

Banking Companies Ordinance, 1962, has been challenged.

13. By Shariat Petition No.21/1 of 1990, rule 9(2) and (3) of The

Banking Companies Rules, 1963, has been challenged.

14. By Shariat Petition No.20/I of 1990, rule 9 of The Banks
Nationalization (Payment of Compensation)Rules, 1974, has been

challenged.

15. By Shariat Petitions Nos.12/L,21/L,7/K,27/L,73/1,13/L of 1990,
1/X,17/L,18/L,26/L,29/L,30/L,31/L,32/L,26/1,28/L,43/1,42/L,21/L,49/L,
50/1,67/L,73/L,76/%,66/L,89/L,90/L,91/L,93/L,58/1,16-B/I,17-B/I of 1991,
sections 8(1), 8(2)a, 2(d),7(2),13, 25(2), 26-A, of The Banking

Companies (Recovery of Loans) Ordinance, 1979 have been challenged.

Since a common question relating to 'Interest' is involved in all these

matters: . we intend to decide them all by this judgment.

AN
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16. When the jurisdiction of this Court got restored to examine
the fiscal laws since Junje 2_6,1990.“& number of Shariat Petitions were filed in
this Court, challenging various fiscal laws containing provisions regarding
interest therein.
17. This Court on 11th December, 1990, 6th January, 1991, 13th
January, 1991, 23rd January, 1991 and 24th February, 1991, admitted to
regular hearing the several Shariat Petitions, challenging a number of
provisions of the fiscal laws relating to interest filed by that time. Further

Shariat Petitions of similar nature continued being filed in this Court

challenging the provisions of several laws relating to interest,which were

adriitted from. time to time. Hearing of the last petition on interest concluded on 24-10-1991.
18. In order to decide these Shariat Petitions, the Court prepared
a questionnaire relating to the impugned fiscal laws and sent it to ‘distin-
g'm‘shed_'glala, scholars, economists and bankers of the country and abroad

for their opinions to the said questions. The questionnaire reads as under:-

1. What is the definition of Riba ( “*3) according to the Holy
Qur'an and Sunnah of the Holy Prophet (PBUH). Does it
cover the simple and compound interest existing in the present
day financial transactions?

2. If banking is based on interest-free transactions, what would
be its basic practical shape in conformity with the Injunctions
of Islam?

3. (i) Does the interest on loans floated by the Government to
meet national requirements come under Riba ( Ls;)?

(ii) What alternatives can be suggested for the banks in case
they grant loans without interest for various requirements?

4. Can, in the light of the Injunctions of Islam, any differentiation
be made between private and public banking in respect of
charging of interest on banking facilities or services rendered?

5. (i) Can the capital, according to the Injunctions of Islam, be
regarded as an agent of production thus requiring remuneration
for its use?

(ii) Does devaluation of the currency affect the payment of
loans taken before such devaluation?

(iii) Can inflation causing rise in the cost/value of gold and
consumer goods in term of currency have any effect on the
sum borrowed? ok

-



10.

11,

12.

13.

._5.8__

What would be the alternatives in the context of present day
economic conditions to carry on domestic and foreign trade
efficiently without availing of banking facilities based on
interest?

Is interest permissible or otherwise on the transanctions
between two Muslim States or a Muslim and non-Muslim State?

Is it possible to carry on insurance business otherwise that
on the basis of interest?

Does interest accruing the Provident Fund come under
Riba ( L )?

Can the payment of prize money on Prize Bond or Saving Bank
Account or other similar Schemes be regarded as Riba ( Ly

Would it be lawful under Islamic Law to differentiate between
business loans on which interest may be charged and consump-
tion loans which should be free of interest?

If interest is fully abolished, what would be the inducements
in an Islamic Economic System to provide incentives for saving
and for economising the use of capital?

Can an Islamic State impose any tax on its subject other than
Zakat and Ushr?

19. The following scholars, economists, ‘ulama and bankers 'sent

their written answers to the above questionnaire issued by this Court:-

Dr.S.M.Hasanuzzaman,

Chief, Islamic Banking  Division,
State Bank of Pakistan,

Karachi.

Dr.Ramzan Akhtar,

Assistant Professor,
International Institute of Islamic
Economics,

International Islamic University,
Islamabad.

Mr.Zia-ul-Haq,

Chief of Research,

Pakistan Institute of Development
Economics, Quaid-i-Azam University,
Islamabad.

Dr.Saeedullah Qazi,
Director,

Shaikh Za'id Islamic Center,
University of Peshawar,
Peshawar.

Mr.Arshad Javid,

Vice President,

Non-interest Banking Department,
Habib Bank Limited,

Head Office 16-Habib Bank Plaza,
Karachi-Pakistan.

Prof.Dr.Sayyid Tahir,

International .Institute of Islaric Economics,
International -Islamic University,

Islamabad. :f‘;' i
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7. Mr.Nawazish Ali Zaidi,
Consultant on Islamic Banking,
International Institute of Islamic Economic,
International Islamic University,
Islamabad.

8. Maulana Gohar Rahman,
Shaikhul Hadith/Muhtamim,
Darul Ulum Tafhimul Qur'an,
Malakand Road,

Mardan.

9. Maulana Muhammad Rafi Usmani,
Shaikhul Qur'an wal Hadith and Muhtamim,
Darul Ulum, Karachi-14.
10.:.Syed Maroof Shah Shirazi,
Advocate,
Village and Post Office Chinar Kot,
Mansehra.

11..Prof.Dr.Ala'eddin Kharofa,
International Islamic University,
Selangore, Malaysia.

12.Prof.Dr.Najatullah Siddiqui,
International Islamic Economics Centre,
Malik Abdul Aziz University,
Jeddah.

20. A consolidated statement of their question-wise opinions has
been prepared in this Court and is appended to this judgment as appendix
'A'. It may be read as further reference material to the issues under éxamination

by this Court. This Appendix has been compiled by our Research Section.

21. The following scholars and economists/bankers, on request of
this Court appeared and made their submissions:-

1.Mr.Mansoor Ahmad Khan,
Advocate, Karachi.

B3

.Mr.Khadim Hussain Siddiqui,
Former President,

Allied Bank Limited,
Karachi.

o«

.Dr.Hasanuzzaman,

Chief of Islamic Banking Division,
State Bank of Pakistan,

Karachi.

4.Dr.Muhammad Uzair,
Economic Adviser,
National Development Finance Corporation of Pakistan,
Karachi.
5.Dr.Muhammad Hussain,
Director,
International Islamic University,
Islamabad.



-60-

Dr,Faiz Muhammad,

Director General,

International Institute of Islamic Economics,
International Islamic University,

Islamabad.

22. The Court during its sitting at Karachi heard Mr.Mansoor Ahmad
Khan, a well-known Advocate, as amicus-curiae, who happended

to be a member of the Banking Delegation, sent abroad by the Government
in 1987. He stated that bank interest is banned in Islam. The banks
may, however, run their business on profit/loss sharing or Mudarabah
system. He proposed that merchant banking system may be established

in Pakistan and the banks may enter into business and earn profit on

the money deposited with them and share it with the depositers.

23. He submitted a copy of the Report of the Pakistan Banking Delegation, which
was sent to certain Muslim countries to examine their banking system

and other modes of financing. Being a member of that delegation he

stated that almost all the Muslim economists and scholars whom the
delegation met were of the view that "time-related fixed monetary return
on a loan, however, conceived or planned, falls to be considered as

riba prohibited in Islam." They unanimously proposed that banking system
must be based on profit/loss sharing. Relevant extracts from his Report as

teferred to by the learnéd counsel have been incorporated in appendix 'A'.

* QOther Members included Mr.S.Nasim Ahmad, Director National Bank of
Pakistan as Covener and Co-ordinater, Dr.Syed - Riaz-ul-Hassan Gillani,
Deputy Atorney General, Government of Pakistan, Mr.Abdul Latif, Joint
Secretary, Company Law, Government of Pakistan and Mr.S.Safwan Ullah

Senior Executive Vice President, Bankers Equity Limited.

)
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24. The Court also heard a highly experienced banker, Mr.Khadim
Hussain Siddiqui of Karachi, who has been President . of the Allied Bank
Limited. He was also member of the Panel of Experts formed by the Ommdl
of Islanic Ideology,in' 1978 for eradication of interest. from the country's economy.

He categorically stated that bank interest comes within the definition

of Riba and is banned in Islam in whatever form or for whatever purpose
it may be. There is no difference between the consumption loans and pro-
ductive loans so far as the prohibition of interest in Islam is concerned.

He suggested that Merchant banking is the alternate for the interest-free

banking system. He further submitted that Musharakah and Mudarabah
are workable systems for interest-free banking. He was of the firm

view that the Interest should be abolished in one-go, not only from the
Banks and other financial institutions but the Government also. No
difference should be made between private Banking and the Government
Banking. Partial or half-hearted measures for abolition of interest will
prove abortive as is evident from the experience of the history of past
ten years. He suggested that the Banks have to act as future 'Holding
Companies’ and for that purpose structural changes will have to be made
in the present banking system.

25, Regarding effect of inflation resulting decrease in the value

of money, he submitted that it should have no effect on repayment of the
loan. He also referred to the Report of the Council of Islamic Ideology

in this respect. He negated the impression that abolition of interest
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will adversely affect the savings. In his view savings have always been

income-related and will have no adverse effect, if the interest is

abolished, and interest-free alternatives are made available to the public.

26. The Court also heard Dr.Hasanuzzaman, Chief of Islamic Banking
Division, State Bank of Pakistan, Karachi. He submitted that riba
(interest) is prohibited in Islam in all its forms or purposes.Interest-free

banking can be established on the basis of Musharakah, and Mudarabah.

He further stated that depreciation in the value of the currency should
not affect the repayment of the loans. He further stated that riba
(interest) is prohibited between a Muslim and non-Muslim even in a Non-
Islamic country. He stated that the eradication of riba (interest) will

not affect the motives of saving among the people.

27. Dr.Hasanuzzaman, stressed on the fact that the present
structure of banking cannot bring any ideological change. The. whole
structure is to be changed and reconstructed according to Islamic concepts.
His views in some detail have also been incorporated in the consolidated
statement of opinions vide appendix 'A'.

28. The Court also heard Dr.Muhammad Uzair, Economic Adivser,
National Development Finance Corporation of Pakistan. He clearly stated
that the interest whether simple or compound is unlawful (hars_lm). There
is Ijma' (consensus of the opinion) of the Ummah. In his view, an

attempt to make difference between usury and interest is the result of

the misgivings created by western scholars. As an alternate to the

.
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present banking system he expressed his view that Mudarabah and
Musharakah are the two alternate modes of the present banking. There
will be a partnership between the bank and the depositors on the one
hand and the bank and its customers on the other, who would like to
transact business with the banks. He stated that there may be, for
example, an arrangement that the entrepreneur (or the borrower in the
present-day banking system) and the bank would share the profit in a
ratio of 50 percent each, or 60 percent for the entrepreneur and 40 per-
cent for the bank, or any such ratio which may be agreed upon between
themselves. It may be regulated by the Government or the Central

Bank which in the case of Pakistan will be the State Bank. Similarly,
there will be an arrangement between the bank and the supplier of capital
(depositors in the present banking system) for sharing the profit in the
ratio of 50 percent each or 60 percent for the bank and 40 percent for
the supplier of capital funds or the depositors. This may seem at first
sight to be a complex arrangement, but once the system is introduced
and ‘beg'ins to operate in our economy it will become as mechanical and
routine as the present-day system wherein banks pay a higher rate of
interest on certain categories of deposits while paying nothing to some
types of depositors, e.g. Current-Account Holders. The source of
profit for the bank is the difference between the interest it receives arlui
the interest it has to pay to the depositors. Similarly, in the changed
framework required for interest-free banking, the entrepreneurs and the

bank would share the profit on an agreed percentage or ratio, a higher

1
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proprotion going to the entrepreneur vis-a-vis the banks; and the
depositors would share a smaller proportion of what comes to the bank.

Variation in ratios may reflect different tiers of the system.

29, The percentage or the ratio for sharing the profit between the
entrepreneurs (borrowers) and the banks on the one hand, and that
between the banks and the depositors on the other, should be determined
in the normal course of business activities and bargaining or should be
regulated by the government or the State Bank as a policy variable or

a political decision by the government, either arrangement would serve
the purpose as far as the conceptual framework is concerned. Thus,
contract of Mudarbah will be two folded: One between the depositor
and the Bank, and the other between Bank and the entrepreneur and
the customer and bank will share the profit/loss on the ratio agreed in
the contract. He was of the view that interst is prohibited whether it
is traﬁsacted by the Government or the bank or individuals. In his
view, indexation caused due to inflation in the cost/value of some goods
cannot be adopted as an alternate to interest for ideological as well as
practical reasons. The abolition of interest in his view will have little

bearing on saving as the saving has always been income-related.

30. He further submitted that devaluation in the currency shall
not affect the return of loan taken before such devaluation and the loans
shall be re-payable in such quantity in which they have been taken

irrespective of the value of the currency in the market. He also

a
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contended that Prize Bond and other saving schemes come under riba
and are thus prohibited. Regarding insurance he contended that it
can be based on non-interest system as has been in practice in some

Muslim countries like Malaysia and Sudan.

31. The Court during its sitting at Islamabad heard Dr.Muhammad
Hussain, Director, International Institute of Islamic Economics,International
Islamic University, Islamabad. He submitted that riba (interest) is
prohibited in Islam in all its forms. He explained the definition of riba
(interest) and relied upon the definition of a Hanafi jurist, Abu Bakar
Al-Jassas who defines riba as "time-related fixed monetary return on a
loan! He thus submitted that bank interest comes under the prohibited
riba. He stated that banking system in an Islamic economy can be based

on Musharakah and Mudarabah. He referred to the Report of the Council

of Islamic Ideclogy on the elimination of interest and of other Seminars
arranged by their Institute on the elimination of interest and inde'xaﬁon
and pointed out that there are alternates available in the field of interest-
free banking, if the Government really intends to eliminate riba(interest).
He further submitted that depreciation in the value of the currency shall
not affect the recovery of loan taken befc;re such depreciation. He
explained that all Bond Schemes come under the category of the prohibited
riba.

32. The Court also heard Dr.Faiz Muhammad, Director General,

International Institute of Islamic Economics, International Islamic University,

M.
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Islamabad. He submitted that interest is prohibited in all its forms and

that usury and interest are one and the same thing. He related the

history of Jew merchants who first started charging interest in the

western countries in sixteenth century and developed the modern interest-

bearing capitalistic system. He further enunciated that riba, in any form

it may be, is prohibited and all Bond Schemes come under riba. He,

however, submitted that some 'ulama' of Pakistan were in favour of

Prize Bond Scheme but when their function was explained to them, they

retracted from their earlier view. He also referred to the Seminars

arranged by the International Institute of Islamic Economics,International

Islamic University, Islamabad, on the elimination of interest and stated

that all the participants of the Seminars were unanimous that bank

interest comes under the category of the riba prohibited in Islam and

that any form of profit-loss sharing like Mudarabah and Musharakah

be established in banking system and interest should be eliminated.

33. The Court heard the petitior?ers who were not represented

by their counsel. All the petitioners and their Advocates contended
that bank interest is prohibited in Islam. Most of them relied upon
Verses 2:275 - 278 of the Holy Qur'an and three judgments of one of
us, Dr.Tanzil-ur-Rahman, Judge, High Court of Sindh (as he then was)

reported as Messrs Bank of Oman Limited vs. Messrs East Trading

Company Limited and others ( PLD .1987 Karachi =404 ). Irshad.

"H. Khan Verses. Parveen -Ajaz A PLD 1987 Karachi 466) and

Habib Bank Limited Vs. Muhammad Hussain and others(PLD 1987 Kar.612 at 629)

"




wherein Bank interest and the interest contracted on Promissory Note
was refused to be decreed and the provisions containing in a number of
enactments relating to interest were held as repugnant to the Injunctions
of Islam as laid down in the Holy Qur'an and Sunnah of the Holy Prophet
( p—Ly axlealdl o). Some of the counsel also referred to a judgment
of Mr.Justice Khalilur Rahman, of the Lahore High Court, reported as

Shahbazud Din Chaudhary and 27 others Vs. Messrs Services Industries

Textiles Limited and 4 others (PLD 1988 Lahore 1), wherein the learned

Judge, inter-alia, observed that in view of the clear and unequivocal
Injunctions of the Holy Qur'an and Sunnah of the Holy Prophet

( |=—Lﬂj ile ‘—L”;_s-]‘), the respondent company is required to take

corrective measures and the mode of investment will have to be changed,
whereas some others referred to two judgments of Mr.Justice Wajihuddin

Ahmad, reported as Aijaz Haroon Vs. Inam Durrani (PLD ‘1989 Karachi

304) wherein the learned Judge in view of the Constitutional provisions

read with Objective Resolution came to the conclusion that the interest

as such was prohibited, but the creditor can be compensated on the basis

of indexation due to inflation and Tyeb Vs.Messrs Alpha Insurance Co.

Limited and other (1990 CLC 428) wherein the above view was adoﬁtéd _

Sy

by the learned Judge.

34. Mr.Rashid Murtaza Qureshi, Advocate, referred to the Jewish

Encyclopaedia Britannica and a book titled "Pawns in the Game" by

Willium Guy and submitted that Jews had dominated the Western world by

W,
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accumulation of wealth through charging interest on loans and other

financial transactions.

35. Malik Allah Yar, Advocate, referring to several Verses of

the Holy Qur'an on interest, submitted photostat copies of a number
of commentaries ( sl ) on the Holy GQur'an and several books on
Ahadith.

36. Syed Afzal Haider, Advocate, appearing for one of the

petitioners relying on Karachi judgment reported as Messrs Bank of

Oman Linited Vs. Messrs East Trading Company Limited and others

(PLD 1987 Karachi 404) on the question of riba, referred to the

concept of Sunnah.

37. Mr.Muhammad Ismail Qureshi, Advocate, appearing for
one of the petitioners referred to two Ahadith from Mu'tta Imam

Malik and Bukhari, on the question of riba, besides referring to

the Qur'anic Verses.

38. Mr.Khalid M.Ishagque, Advocate, who appeared on
10-6-1991 on behalf of Mational Bank of Pakistan and State Life
Insurance Corporation, filed interim written reply on behalf of his

clients and raised the following pleas:-

i) The Banks in Pakistan are working within the
framework of Banking instruments prescribed by
the State Bank, with the approval of Council of

Islamic Ideology, as valid Islamic instruments.

ii) There is a considerable juristic opinion available to

o
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the fact that an increase to offset the inflation would
have legal justification and would not be counted as

riba; and

iii) There is juristic opinion available to the fact that Bank
interest does not fall in the category of prohibited riba
(interest). According to his opinion, Banks participate
in the productive processes of the Society/Community,
make productive labour possible, increase social wealth,
and take only a fraction of the profit that accrues to

them which is not riba.
39. As regards the first plea that the Banks in Pakistan are
working within the framework of Banking instruments prescribed by the
State Bank, rwith the approval of the Council of Islamic Ideology? the
learned counsel referred to page 67 and onwards of the Council's
Report on "Consolidated Recommendations on the Islamic Economic
System" which, in fact, was the comment of the Ministry of Finance on
interest-free Banking system. He was, therefore, pointed out that it
was the stand of the Government. For the Council's view, his attention
was invited by the Court to page 73 onwards, wherein the reply appears
to have been given by the Council of Islamic Ideology to the said Ministry,
which he regretted to refer and stated that he did not have the complete
report with him. The learned counsel did not pursue the matter any
further giving an impression to this Court that he did not want to press
the same before us. In any case !the learned counsel failed to substan-
tiate his plea. However, we have dealt with the point,but in another

context, which will falsify the plea of the learned counsel.

-
L L
s
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40. So far as the other two pleas are concerned, the learned
counsel referred to en article written by Mr.Justice (Retd.) Qadeeruddin
Ahmad, former Chief Justice of the erstwhile High Court of the West
Pakistan published in two instalments in the issues of 28-11-1978 and

99-11-1978 of Daily Jang Karachi, under the Heading:

o pl o shid Yo

Learned counsel's attention was drawn to the reply written by one of
us (Dr.Tanzil-ur-Rahman, Advocate and Honorary Law Adviser to the
Islamic Research Institute, Islamabad, as he then was) and published
in four instalments in the issues of 9-12-1978, 10-12-1978, 13-12-1978

and 16-12-1978 of Daily Jang Karachi, under the Heading:

- c‘aa.g.s o9le—ses ﬁﬁ‘?&é%ﬁ.ﬁﬁladﬁaﬂb
Since the arguments of Mr.Justice(Retd.) Qadeeruddin Ahmad were all

repelled in the reply given by Dr.Tanzil-ur-Rahman, we do not feel

inclined to encumber this judgment by repeating the same arguments

and counter arguments. (Also published in S @slepus! p> T3 7
§iddi'qui Trust, Karachi) .

41, The Court, then asked the learned counsel to place Qur'anic
Verses or Ahadith or juristic views on the two pleas for which he
requested us to grant time, as he was not ready with the material.

The said petitions were, therefore, adjourned to 1-7-1991, as requested.
On that day, the counsel did not appear but sent a lengthy Note

through his client with a request for a long adjournment after Summer

Vacations which we accordingly granted. y}‘
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42. In this Note, we found that about 68 pages were dewoted to

the concept of private property which has no relevance to the plea

under consideration. In the latter part of the Note, in support of

the proposition with regard to offset the inflation and thus giving

legal justification for interest he has failed to quote any Hadith of the

Holy Prophet (‘.__]_.3 de sl o ) or Athar ( .51 ) of any of the
Companions of the Holy Prophet ( p-lwsanle sl o lo) or any single
opinion of the jurist, worth the name, of the past or present. He
has, however, relied on a part of Verse No.279 of Surah Al-Bagarah
"ol Bu¥g iy eadBs¥ " (Deal not unjustly and ye shall not be dealt
with unjustly). It appears that the learned counsel has not
understood the underlying philosophy of 'Zulm' ( FLE) in the context
of Riba. By the word ' B ' here it means to take anything in
excess or give less than.the capital (with reference to the context
of the three Verses on the subject of Riba taken together). This
is 's—LB' injustice which is prohibited. The Holy Qur'an permits
receiving back of the capital sums but forbids any addition or
deduction therefrom. The words " |°—<—”3-ﬂ| U“;J" do not denote their
purchasing power but their actual quantity if they are in circulation.
So far as the addition on the amount borrowed in case of inflation or

deduction from the same, in case of deflation, is concerned the lenders

or the borrowers, as the case may be,can in no way be held responsible

for the same because the conditions related to that situation are

’]k T
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beyond their control and in itself will amount to injustice tolbr if they
are penalized for the same. That is why no Commentator of the
Holy Qur'an or Hadith or a Jurist worth the name has ever approved
it, inspite of the element of price variation in their times which has
been the constant phenomenon. For example, as pointed out by
Dr.Muhammad Hussain, Director, International Institute of Islamic
Economit;s, International Islamic University, Islamabad, the inflation
rate during the days of Imam Abu Yusuf, as compared to the period
of Khulafa-e-Rashideen, had increased by fifteen per cent. We will
be dealing further with this issue in some detail at an appropriate
place.

43, On the next date of hearing i.e. 13-10-1991, the learned
counsel submitted another written Note in support of the plea that the

Bank interest does not come within the definition of Riba. By a

cursory glance it appeard that he had referred to the names of original
authors but had used only the secondary source: in the said Note. As
he had not brought the original source material, he was directed to
send photosfat copies of the original texts of the material written by
the several authors which have been named in the said Note. On
23-10-1991 photostat copies of some of them were received in the office.
They are as under:-

i) Three pages including title page of the book

titled "Unlawful gain and legitimate Profit
in Islamic law" by Nabil A.Saleh.

M.




ii) Seven pagesincluding title page of the book
titled " a=Jul g u..idla.i.i.!i " volume-IV
by " Lol Bag,enSall.

iii) Four pages including title page of book titled
ool sl las o by " Lo | f'is-nﬁ'-"l“ Lahore.

iv)  Five pages including title page of book titled
" Jew" by Syed Abul Aala Maudoodi Lahore.

v) Four pages including title of " ) ope=&emad n

appended " <3« " (ibid).

£
vi) Seven pages including title page of " “swsluan

by Hazrat Maulana Mufti Mohammad Shafi
Mufti-e-Azam Pakistan, Karachi.

vii) Three pages including title 'The Holy Qur'an by
Abdullah Yusuf Ali, Iébanon.

44, We have gone through the aforesaid Note wherein the opinions
of Ibnal- Qayyim, Mohammad Abduhu, Rashid Raza, Sanhuri, Daoualibi,
Shaikh Draz, Maulana Abul Kalam Azad, Maulana Abul Aala Maudoodi,
Maulana Mufti Mohammad Shafi and Dr.Wahba Al-Zuhaili are alleged to
be in favour of the plea about Bank interet,ésrgiged by the counsel. In
so far as Ibn Qayyim is concerned although the learned counsel hgs

referred to his book I'lam al—muwaq(iin, vol.2 page 135 but he has not

taken the trouble of sending the original text. He simply referred to a

secondary source as guoted by one Nabil in his book at page 27. He has

also not supplied the extract of the Arabic text of Ibn Qayyim's book,

though named in the very first line after citing authority of Ibn Qayyim.

Same is the case with Sanhuri, Daoualibi, Sheikh Daraz, Shaikh Abduhu

and Rashid Raza. HNo texts were sent. He has not even referred to

the names of the books of these learned authors. In fact, he has taken

.
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down most of the Notes from Nabil's book listed at number one above.
The eredentials of Mr.MNabil 8¢ not known, as the learned counsel has
not taken care to send the said book, as the same, he was told, is not
available in our library. Therefore, unless and until the exact writings
of the great Imams or jurists are laid before us by the counsel we are

unable to place any reliance on the secondary source of the said Nabil.

45, As regards Maulana Abul Kalam Azad the pages sent by him,
we regret, did neither refer to the point raised by the learned counsel
nor support the view that interest on loan taken for commercial purposes
is justified by Maulana Abul Kalam Azad. So far as the views of
Mohammad Abduhu and Rashid Raza, as referred to by the learned
counsel in his Note, are concerned they are not supported by their
texts. The lecture of Daoualibi as referred to by him has also not

been supplied. In any case we do not subscribe to the view of
Daoualibi said to have been stated by him in a lecture, alleged to have

been delivered by him in 1951, as stated by Nabil.

46. Dr.Asad Gillani, a petitioner, appeared in Court and submitted
his written arguments which were endorsed by 57 Ulama, most of them
were also present in Court. In his written arguments Dr.Asad Gillani,

interalia, stated that :-
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47. Maulana Gauhar Rahman, also appeared in the said petition as
jurisconsult for the petitioner and made oral arguments in support of
the petition. He, in fact, referred to certain passages.of his Reply
submitted by him to the Questionnaire issued by this Court, which

forms part of ‘the Appendix'A'. 'Yi



48. Mr.S.M.Zafar, Advocate, who appeared on 9-6-1991 with

Hafiz S.A.Rahman and Ali Zafar, on behalf of the Federation of Pakistan
and Banking Council in 16 Shariat Petitions, submitted that the stand

of the Federation of Pakistan is that riba (interest) as such is prohibited
in Islam and that it is the duty of the State of Pakistan to eliminate
riba (interest) in all its forms from the financial institutions and the
fiscal system of Pakistan. He referred to section 8 of the Shariat Act,
1991, which pertains to Islamization of Economy and the taking of steps
to ensure that the economic system of Pakistan is reconstructed on the
basis of Islamic economic objectives, principles and priorities, and
submitted that it would require some time. He thus, prayed that the
Government of Pakistan be given due time to fulfil the objectives.
Subsequently on 15-10-1991, he filed his power in 27 other Shariat
Petitions on behalf of the Federation and while adopting his earlier

arguments, raised the following issues: In his own words:-

1. Some modern scholars opine that interest chargeable on
productive loans does not fall in the category of riba
prohibited in Islam. It is only the interest charged on
consumptional loan which is prohibited in Islam because it

does not bring any increase in the loaned money.

9. Some scholars link interest with inflation meaning thereby
that depreciation in the value of currency should be

compensated in deferred payments even in loans.

3. The previous contracts, under which the loans have been

taken on interest and the borrowers have taken benefits

from these loans, are liable to be continued.

P~
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4, As the universal economic system is based on interest,

any departure from it would amount to economic collapse.

5. The Federation, as provided in Shariat Bill, has formed a
Commission to suggest means and ways for the elimination
of interest. This Commission is hopefully to discharge its
duties, and its findings and recommendations should be

awaited.

He, however, requested for some days' time to send some articles and

books in support of his submissions.

49, The learned Counsel on 23-10-1991 sent photostat copies of some
articles and extracts from some books alongwith a written Note which

were received at the principal seat on 29-10-1991.

50,. Learned counsel, in the said Note, reiterated the earlier stand
taken by the Federation vide its preliminary written statement filed by
him on 9-6-1991 that "the Federation considered riba as prohibited in

Islam and it is the duty of the State of Pakistan to eliminate riba from

the Financial and fiscal system of Pakistan’, as already referred to by us
in the preceding paragrph No. 48 | The learned counsel, however, re-
formulated the main issues, with some modifications, which were raised by

him earlier on 15-10-1991. They are reproduced as under:-

i) Whether productive loans fall within the definition
of the word 'Riba' because at the time when
prohibition was ordained there was no concept of
productive loan and it was merely loan lent for

consumptive purposes.

ii) That as the word 'Riba' has not been defined either

in Qur'an or Hadith would it not fall within the area

s
iv
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of 'Mutasbahahat' and, therefore, the present system
can be allowed to function till a properly considered
substituted system is announced by the Commission

appointed under the Shari'at Act.

iii) That based on the 'Maslahah'of the Ummat a silent
consensus on Bank interest was adopted in the
Conference of lahgatul Ulama in East Jawa, Indonesia
which classified the Bank mteres¥'.'under.‘the category of

'Mutashabahat'.

iv) That those contracts which have been entered into
and under which benefits have been received by
various applicants need to be enforced on ground:
of equity and at least to the extent that any benefit
has been received by the applicants they should be
made to return it and/or the depreciation of money
suffered by various banks on account of the

inflation be compensated for.

v) That the Federation recommends that till the
Commission appointed under the Shariat Act has
completed its study and given its final decision the
issue of interest be deferred as it has very close
and deep links with the total economic system. The
entire fiscal system of Pakistan is so integrated
that taking a decision only about the system without
co-relating the other issues like inflation, paper
currency, concept of banking 6 advancing loans
voluntarily, it shall be liable to create problems
and chaos, resulting.in more disadvdntage than benefit

to the Nation.

51. The learned counsel in support of the above points or issues,

annexed with his note the following material :-

i) A photostat copy of an article titled as "A Study of

¢ {\\‘ ot
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Commercial Interest in Islam" by Fazlur-Rahman,M.A.,
Institute of Islamic Studies, Muslim University, Aligarh -

22 pages.

ii) A photostat copy of a printed article titled as "What is

Riba exactly?" by Bro Jamari Mohtar - 4 pages.

iii) Typed article titled as "Ijmak Sukuti on Bank Interest"

(Silent Consensus on Bank Interest) Translation 6 pages. .

iv) Photostat copy of an article titled as "Reflections on the
Concept and the Law of Riba" by Syed Ahmad, Professor

of Economics McMaster University Hamilton, Ont., Canada-

11 pages.

v) Photostat copy of an article titled as "Islamic Banking
and Finance" Prospects for the 1990s, by Andrew
Cunningham, Middle East Economic Digest, 21 John Street,

London, WCIN 2BP,England - 3 pages.

vi)  Photostat copy of an article titled as "The case for
Ijtehad in respect of Interest on Productive Loans", by

N.A.Jafarey - 3 sheets.

vii) Photostat copy of an article titled as "Islam and Productive

Credit" by Sayed Yaqub Shah - 4 pages.
52.(i).The first article "A Study of Commercial Interest in Islam" by
Fazlur-Rahman, Muslim University, Aligarh is, in fact, against the
proposition or the issue raised by Mr.S.M.Zafar. The learned author
has categorically stated that interest on commercial loans falls within
the ambit of riba prohibited in Islam. The learned author has in detail
opposed the view of Sir Syed Ahmad Khan and others belonging to his
school of thought like Nazir Ahmed, Syed Tufail Ahmed Manghori etc.

who had earlier opined that interest on commercial loans is not riba

At
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as prohibited in Islam. In fact, the learned author has written a book

in Urdu titled as '5" e = "“-.”1 i yle = s "r““‘l',":'“

wherein he has elaborated his arguments in support of the opinion that
interest on commercial loans is riba. We will be referring to the said

book in the forthcoming pages.

(1) In the second article by Bro Jamari Mohtar the learned author

appears to have discussed the arguments of both sides, viz -

i) Interest on commercial loans falls under riba; and
ii) Interest on commercial loans does not come under
riba.

A perusal of the article will, however, show that he has not preferred

any of these opinions. He has just narrated views of both the sides.

(iti) The third article, perhaps in Indonesian language, translated
into English as "Silent Concensus on the permissibility of Bank Interest"
appears to have referred to an opinion by Nahgatul Ulama, East Jawa,
Indonesia, wherein the Ulama of the Advisory Council have been stated
to have verdict in favour of the permissibility of bank interest on the
basis of Maslahah. But the opinion or verdict lacks in giving arguments
based on the Holy Qur'an and the Sunnah of the Holy Prophet

(plws s—le &LVl o) in its support. Moreover, the alleged Ijma'

falls short of its requirements in Shari'ah.(See Al—Mustéqfa by Imam
Ghizali, vol.1 PP 173-81).

As regards the concept of Maslahah for giving permissibility

to bank interest, we will deal it separately at an appropriate place.
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(iv) The fourth article is "Reflections on the Concept and the Law of
riba by Syed Ahmad, Professor of Economics McMaster University,
Hamilton, Canada. In this article the learned writer has discussed

whether riba is identical to interest and has tried to exclude some
forms of modern interest from the ambit of riba, but he has not given

any argument based on the Holy Qur'an and the Sunnah of the Holy
Prophet ( ol.y aplesalll Lo ).

(v). It  contains -a . fatwa of Shaikh Tantawi of Egypt issued on
September, 1989 saying that interest on Government saving certificates

is permissible in Islam. But in the same document it has been written

that in 1990 most of the Egyptian Ulama have opposed this fatwa so

there remains solitary opinion of Shaikh Tantawi of Egypt.

(vi) Another article titled as "the case for Ijtehad in respect of
interest on Productive Loans" by N.A.Jafarey, advocates for making
Ijtihad relating to matters such as Riba. His view and argument is
largely misconceived. Ijtihad is to be exercised in those matters about
which the Holy Qur'an and Sunnah of the Holy Prophet(l._l..; ade ol o)
do not ordain any specific Injunctions and the matter falls within the
domain of juristic analogy( .. L,s). He has, however, at the end of

his paper, left the matter open to the conscience of the Ummah, which

has hitherto been against the validity of Bank interest.

(vii) The last document is the Article written by Sayed Yaqub

Shah, titled as "Islarn and Productive Credit", in which he has tried

A
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to prove that interest on commercial loans was not in vogue in the
period of Holy Prophet ( ¢t—ws &l sUl o). This opinion has
been seriously questioned by Mr.Fazlur-Rahman of Muslim University,

Aligarh, in his book "9s«s;23" and the Article produced by Mr. Zafar himself.

53. Our over-all assessment and view about the above
material submitted by Mr.S.M.Zafar except the article listed at
No.1, which straightaway goes against his proposition, to say the
leastf is scanty, inconvincing and rudimentary in substance and
carries no weight in the face of the Injunctions of the Holy Qur'an
and the Sunnah of the Holy Prophet ( ploy ole 2 Lo ) and
the consensus ( glezl ) of Ummah in so far as the Riba al-

tlasivah is. concerned.

54. These are our short comments on the material submitted
by Mr.S.M.Zafar. We would, however, deal in detail, with the paints raised
by Mr.Khalid M.Ishaque and Mr. S.M.Zafar, Advocates, two of

them being similar in some respect in the forthcoming pagesof this
judgment, but before embarking on them, we feel it pertinent to

give some historical background of the question of Riba (interest)
with reference to the Constitutions of Pakistan and steps taken by

the Government during last so many years.with particular reference
to the period of General Muhammad Ziaul Haq (late)_, the then

President. ’—G e
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55.) - As to interest, Pakistan's Constitution 1956 provides that the
State shall endeavour to eliminate Riba as early as possible (Art.28-f),
but no effort was made to realize that objective. In 1962 Constitution,
it was, again, provided in the principles of policy (No.18) that Riba
(usury) should be eliminated. Similar provision was again made in the

Constitution of 1973, (Art. 38-f).

56. The Council of Islamic Ideology established for the first time
in 1962, in order to make, inter alia, recommendations as to the measures
for enabling Muslims to order their lives in accordance with the teachings

of Islam, formulated its opinion as long back as in 1964 - 1966, that 'Riba

is forbidden' and the present banking system is fundamentally based on
'Riba', and lastly, in its meeting held on 3rd December, 1969, it was

unanimously resolved that :-
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(Report on Consolidated Recommendations on the "Islamic Economic
System", Council of Islamic Ideology, 1983, pp.9 and 10). But the
Government turned a deaf year and gave no attention to these recommen-

dations.

57. The matter also engaged the attention of the Council during
its subsequent meetings in the year 1970 and after prolonged discussions
on its various aspects, a Blue-print of Islamic Social Order was
finally approved. It was sent to the Government in 1971, (p.10 of
the Report op. cit.) but no Legislative measures were taken for
elimination of interest from the Country's economy, as provided in the

Constitution. (See Art. 230 of 1973 Constitution).

98. In July, 1977, after General Muhammad Zia-ul-Haq took
reins of power in his hands as Chief Martial Law Administrator,
addressing the Council of Islamic Ideology, reconstituted by him, on
29th September, 1977, asked the Council to give its best thought
to it and submit its detailed report on the subject, as to how the

curse ( wauel), of interest could be eradicated. The Council of

1.
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Islamic Ideology appointed a panel of Economists and Banke;s. An interim
report was submitted by the council to General Muhammad Zia-ul-Haq,

who, in the meantime, had also assumed the office of President to himself.
In the light of that report some interin measures were taken by the
President for the abolition of interest, whereby the House Building Finance
Corporation, National Investment Trust (NIT) and Investment Corporation
of Pakistan (ICP) were made to run on Interest-free basis on profit and
loss sharing. On 12th Rabi al-Awwal, 1399 A.H. = 10th February, 1979,
as announced by the President, a time-limit of three years was set in by
him for the complete abolition of interest from the country's economy. The

*%
Council of Islamic Ideology approved the Final Report on 15-6-1950 and its

* 1.Dr.Ehsan Rashid-Chairman, Professor of Economics and Director, Applied
Economics Research Centre, University of Karachi, Karachi, 2. Dr.Rafiq
Ahmad, Pro-Vice Chancellor, University of the Punjab, Lahore, 3.Sheikh
Mahmood Ahmad, Lahore, 4. Mr,Abdul Jabbar Khan, President, Habib Bank
Limited, Karachi, 5.Dr.Nurul Islam Mian, Director, Institute of Economic
Studies, University of Peshawar, 6.Dr.Syed Nawab Haider Maqvi, Director,
Pakistan Institute of Development Economics,lIslamabad, 7.Dr.Mian.Nazeer,
Professor of Economics, University of i’eshawar.l’eshawar, 8.Mr.D.M.Qureshi,
Managing Director, Bankers' Equity Ltd., Karachi, 9. Professor Shakrullah,
Head of the Economics Department, Baluchistan University, Quetta,
10.Dr.A.H.Siddiqui, Director of Studies, Administrative Staff College, Lahore,
11. Mr.Khadim Hosain Siddiqui, Member, Pakistan Banking Council, Karachi,
12.Mr.A.K.Sumar, Karachi, 13.Mr.Abdul Wasay, Bank of Credit and Commerce
International, Karachi, 14.Dr.S.M.Hasan-uz-Zaman, Chief, Islamic Economics
Division, Research Department, State Bank of Pakistan, Karachi—Members
and 15. Dr.Ziauddin Ahmad, Deputy Governor, State Bank of Pakistan and
Member, Council of Islamic Ideology, Convener.

**1.Justice Dr.Tanzil-ur-Rahman-Chairman, 2.Mawalana Zafar Ahmad Ansari,
3.Mr.Khalid M.Ishaque, 4.Mufti Sayyahuddin Kakakhel, 5.Khawaja Qamruddin
Siyalvi, 6.Mawlana Muhammad Taqi Usmani, 7.Mawlana Muhammad Hanif Nadvi,
8.Dr.Ziauddin Ahmad, 9.Allama Syed Muhammad Razi, 10.Mawlana Shamsul
Haq Afghani, 11. Df.Mrs.Khawar Khan Chishti—Members and (12) Nr.Fazlur
Rahman Khan,Ex-officio Member (as on 15-6-1980).

fﬁ' o
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Chairman submitted the same to the President on June 25, 1980 (p.42 op.ct),
wherein a framework was provided so as to enable the Government to
eliminate interest from the country's economy by the end of February,1982
(see Council's Report on 'Elimination of Interest from Country's Economy'
annexed with the consolidated Report on recommendations of the Council of
Islamic Ideology on 'Islamic Economic System' ( <sisespll ool ), Part V,
Appendix, pp. 1-114; also published separately). The said report came
up for discussion at the International Seminar of Economists on "Fiscal
System of Islam" held at Islamabad during March 7-11, 1981. The Seminar,
in its Communique ( a.yel), at the close of Seminar paid its
tribute to the Council for the said Report on interest in the
following words:-
"The seminar complimented the Government of
Pakistan and the Council of Islamic Ideology for the

intensive work done to find ways and means. of

eliminating Riba. It regarded the Report of the

Council of Islamic Ideology on the Elimination of
Interest as a historic document and a poineering
‘effort which would be of great use to other Muslim
countries in their efforts to transform their banking
system, in accordance with Islam. It was recommended
that to ensure its widest possible readership it should
be translated in Arabic and other languages."
(Council's Report on the Islamic Economic System,
December 1983, p.45).

An Arabic translation of the Isaid Report was published by Malik

- B ¥ . . -
Abdul Aziz University Jeddah, entitled as nledly i G.L!IJS;JI wedone yo i3
-~ " oSl aleadl e susladl
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A summary of conclusions and recommendations in the said Keport of the Council

(93-114) is appended herewith and narked as appendix'B'. This surmmary is,however,

3k 3
A ey A} . . %

to be rt.;ad sub.ject to the observations of this Court made herein this judgment.
59. The Government of Pakistan on receipt of the 'Council's Final
Report on elimination of interest took some further steps in the direction

by first allowing the public the option of opening Profit and Loss

Accounts in all the five nationalized Banks and, later on, reverting.of
interest-bearing Savings Accourtfgsf Lift%%cggr%}&ime. the Government also
introduced Mudarabeh and Musharaizah, as a step towards right direction

of Islamic Financing System, as alternate to the prevailing Banking System,
but on a very limited and restricted scale. The option, however, remained
open with the Banks and the public to either go in for Islamic System

or stick to the non-Islamic system, hitherto maintained, based on

interest.

60. It may, however, be mentioned that the Council . had been
against the opening of separate Interest-free counters, but the Government
in manifest opposition of the Council's recommendations opened simultaneously
the "interest-free counters". Soonafter the Council,after re-constitution on
31-5-1981, again protested against it. Relevant extracts from the Council's
consolidated Report on "Islamic Economic System" ( a—iwss pl—bo ol )

are reproduced as under:-
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61.

In this respect, we would also like to refer to the observations of a

well-known Economist, . “Prof.Dr. Nijatullah Siddiqui of Malik Abdul Aziz

rl’] =
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University, Jeddah. In his book ", ;L€ w., s ,u"(Islamic Publicationf,
Lahore, 1969) he writes:-
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Sl galsinl lo ool fesaSe 1Sm) GSlo o1l IS0l yloy
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(V=) = 25 plazal

(Let it be noted that the Council in 1983 had also prepared a Draft Ordinance
of Prohibition of Interest).(See p.117 Council's Report on Islamic Economic

System, December, 1983).

62. Most probably, due to the rigors of Income-tax and Excise laws,
and for other reasons, as the Council was already apprehensive, the practice
of granting and receiving loans and other cr;adit facilities on the basis of
interest continued .unhampered. Let us quote here from the Council's

Report on 'Elimination of Interest from the Country's Economy'--

"The council wishes to stress that with a view to ensuring
the success of the new system of banking, it is of paramount
importance that the Government should carry out a thorough
reappraisal of the tax system, focusing in particular on the need
for greatly simplifying the system of Income Tax. The need for

this measure was earlier underscored by the Council while sub-

mitting its Report on the introduction of Zakat and it was pointed

A
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out in this context that proper collection of Zakat would be
difficult to achieve so long as the Income Tax system was not
simplified and made sufficiently easy for the assessees.Regretably,
however,this recommendation of the Council has yet to be given
effect. In submitting its present Report,the Council wishes to
express its deep concern in this regard once again,particularly

in view of the fact that a thorough-going reform of the Income-Tax
system is a sine qua non for the success of an interest-free banking
system.This is because of the fact that under the new system,

the income of the bank would crucially depend upon the profits

of the business firms which receive financial assistance from them.
If the existing system of Income Tax remains as it is the business
firms would continue the malpractice of concealing their profits

and maintaining multiple sets of accounts which would deprive

the banks from their rightful share in the profits of these concerns
and would thus adversely affect the earnings of the banks,

(Introduction p.4 para.4)."
63.. It is also noticeable that the President, General Muhammad
Zia-ul-Haq, while constituting Federal Shari'at Court on 26th June, 198®,and
empowering the said Court to declare a 'law as void if found repugnant
to the Injunctions of Islam as laid down in the Holy Qur'an and Sunnah
of the Holy Prophet, excluded from the jurisdiction of the said Court the
consideration of all questions relating to financial matters, including Riba.
(Refer Chapter III-A Article 203-B(c) of the Constitution of 1973), until
the expiration of three years from the commencement of the said Chapter.
With the result that the question of interest was to remain outside the
jurisdiction of the Federal Shari'at Court upto 25th June, 1983 (See defi-

nition of the word 'law' which includes 'any custom or usage having the

ﬂ._.-
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force of law but does not include the Constitution, Muslim Personal Law,
any law relating to the procedure of any Court or Tribunal or, until the
expiration of three years from the commencement of this Chapter any
fiscal law or any law relating to the levy and collection of taxes and fees
or banking, insurance practice and procedure). It is also noticeable
that the said period of 'three' years was substituted by 'four' for the
word 'three' by the Constitution (Second Amendment) Order, 1983(P.0O.No.7
of 1983) section 2, (with effect from May 19, 1983) which was again
substituted by the Constitution (Second Amendment) Order, 1984(P.0.No.2
of 1984) section 2(with effect from April 26,1984) by the word 'five' which
was again substituted by '10 years' by P.O.No.14 of 1985, Art.2 and
Sch.item 42 (with effect from March 2, 1985), that is, the bar to continue
till 25th June, 1990. The said period having expired the bar stood
removed and the jurisdiction with regard to examining any provision of
any fiscal law or any law relating to the levy and collection of taxes and

fees or banking, insurance practice and procedure now vests in this Court.

64. It is* further noticeable that despite repeated demands and recommendations for
- ! -
removing the said ban, made b’y almost all "the Ulama and Mashaikh
Conferences" held during 1981-88, under the auspices of the Ministry of
Religious Affairs and presided over by late General Zia-ul-Haq, the period
of exclusion of jurisdiction of this Court to examine Fiscal Laws was extended
from time to time, as stated above, even after the late President got a
mandate for enforcement of Islam through the Referendum held in 1984, as

is evident from the preceding paragraph.,ﬂ\’__
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63. Now, to dedl with the subject of 'Interst' which is a common
question in all these petitions it is intended to give first its literal meaning
and then its Shari'ah meaning with illustrations from the Holy Qur'an and
Sunnah of the Holy Prophet (sloja.l-alll L) and its prohibition in
relation to the present day practice of our Banks and other financial
institutions as raised in the petitions before this Court.
66. In the Qur'an the word riba literally means:

(i) to grow, e.g.

(o:pdl) co) seimal clodl Lade Ludjul 13 duala s ¥l ums

"And thou beholdest the earth barren, then when We send down |

water upon it, it quickens and grows......" (XXII:5);
(ii) to increase; to prosper;

(\';‘(;s)i._n.]'l}.;-Li.anl L‘-_lﬂsl,-_l:-ll LL”._"AA-_,I

"God destroys riba, but makes alms prosper" (I1:276);
f’—lJ—_li-.L’lL-hJ] ‘JI"'!I&" |,—a)._;J Lgl)l_',,.a ‘l.n.u"_"l |4’
(Y @ opsdl ) o all uue

"And whatever you invest in riba so that it may increase upon

the people's wealth, it increases not with God;" (XXX:39);
(iif)  to rise (for example of a hill), as
(8 @ ocsmsedl ) o da Laa LT
"And We gave them refuge upon a height....... "(XXIII:50);
(v1s 35dl ) . Ee e JiaS
"As the likeness of a garden upon a hill.......... "(11:265);

(iv) to swell (for example, foam), as

(¥ s ]l ) o Tl T Jowdl Jusols
.
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"Then the torrent carried a swelling scum;" (XIII:17);

(v) to nurture; to raise (a child); as

"My Lord, have mercy upon them (i.e.my parents) as they

raised me up when I was little! (XVII:24);
(WA sl pedl ) o Tady Lo S ol
"Did we not raise thee amongst us as a child?" (XXVI:18);
(vi) augmentation, increase in power, etc., as
(Yo BLJL ) o ol 333l eaasls
"He seized them with a surpassing grip....... ..M(LXIX:10);
(qy ¢ Jdaodl ) v Rl g sl 2 Kel oaSa ol

"That one nation be more powerful than another nation......

(XVI:92).
67. According to the above Qur'anic illustrations, the literal meaning
of riba is,'increase’.In. Shari'ah it means "an addition, however slight, over
and above the principal", and thus includes both usury and interest.
(See: Lanes's Arabic - English Lexicon). This finds support from the best
authorities on Arabic language like Imam Raghib Isfahani ( le-iel il yplal )
and Zubaydi ( «**) ). Refer their Encyclopaedic works: Mufradat
al-Qur'an ( ol Al wluyioy and Taj al-Arus. ( vl zLo ).
68. The word "interest", by and large, has now been accepted and
is understood as Riba ( L, ) (See Stiengass English - Arabic Dictionary,

Lahore, 1979, the word "interest").

P (\kw e
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69. Riba ( L, ) Usury, as defined in "A Dictionary of Islam"

by Thomas Patrick Hughes, Lahore, 1964, page 544 means "A term in

Muslim law defined as "an excess according to a legal standard of

measurement or weight, in one or two homogeneous articles opposed to

each other in a contract of exchange, and in which such excess is

stipulated as an obligatory condition on one of the parties without any

return."

70. The word riba appears to have the same meaning as the Hebrew
neshec, which included gain, whether from the loan of money, or goods,
or property of any kind. In the Mosaic law, conditions of gain for the loan
of money or goods were rigorously prohibited. See Exold. xxii.25; Lev.

.xxv.36 (USURI).’

71. Therefore, Riba includes both 'usury' and 'interest' as known
in English terminology. In legal sense, it is that excess amount which a
"Creditor" settles to receive/or recover from his "Debtor" in consideration
of giving time to the said debtor for re-payment of his loan. Imam Tabri

(d.310 A.H.) in Tafseer Tabri (Vol.III, p.64) commenting on the Qur'anic

verse ( Lol p25 gdl alll Jol ) writes that:-

fam y¢ Bolo ) JLodl o)y ol 3o (2l B0l pen Lol

Coaele Lgw  wloy Ja¥l
that is, Riba is that increase (financial) which an owner of valuable
property @) receives from his debtor for giving him time to repay his
debt.

72. Ibn al-Athir, in his famous work Kitab al-Nihayah fi-Gharib

al-Hadith wa 'l-Athar Cairo, 1322 A.H. Vol.Il p.66 says:-

¥
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Bl gyidl iy o Baloddl and Je¥l 1w
T gl wie i pe JLedl ol (e

(The original meaning of riba is excess and in the terminology
of the Shari'ah, it means increase in the principal without any contract
of sale having taken place).

73, Ibn 'Arabi in his noted work, Ahkam al Qur'an, Cairo,1957,

Val.1 p.242 has defined Riba, to be the name of every increase in lieu

of which there is no consideration viz. property, (Mal):=

Bl o o al el 5 Bal3dl e Rl 5 Ll "
" s Lalla, o ol JS

This is the definition which Allama Burhanuddin al-Marghinani (d.593 A.H.)
has also stated in his famous book, Al-Hidayah (See Al-Hidayah, Qur'an
Mahal, Karachi, Kitab-al-Buu' ( Esdl olus ) Sing., Bai (g )

(Sale) Chapter on Riba (Vol.III, p.78), which reads as under:-

o oweilesadl WY Ganedl Jasdl g0 LI T

"oooooltto a_uh-i -LJ-:J &-’.ﬁ Q-: ‘;“a.JII uJL-ﬁ-DJl

Riba, in law, signifies an excess (increase) in a (loan) contract in which
such excess is stipulated as an obligatory condition on one of the parties,
without any return, i.e. without any property (Mal)., in exchange. (See
Book XIV on Sale Chapter VIII on Riba or usury. Hidayah, English
Translation by Hamilton, Lahore, page 289) Imam Fakhrud-Din Al-Razi

(d.606 A.H.) in his well-known Tafsir al Kabir writes that the meaning

of the word Riba is increase but it does not mean that to recover every
kind of increase is Riba and is unlawful ( ¢! ,» ). The forbiddance of

Riba relates to a special kind of contract which was known amongst the

Fﬁ-——"



-103-

Arabs as Riba al Nasilah ( PO | [y W ) i.e. increase on debt. (The
other kind of riba called "Riba al-Fadl" ( Jas)l L, ) is outside the
scope of the present discussion).

T4. Al-Jassas in Ahkam al-Qur'an (Istambol, 1335 A.H. vol.I,

p.469) defines the term riba as follows:

"ogpieadl Ao Jle Baloy g Jodl A bypeed] Sl e

(Riba is the loan given for a specified period on condition that on the
expiry of the period, the borrower will repay it with some excess.)

75. : Mawlana Mawdudi has stated the definition of riba as follows:

"

32 o JLdl Gl sm s e 25 85 (Sl 515 B eSS S

TB g 3y Sl Janle S s gal byl e ollie JSode pd, W15
(Y3 e o WAMZ s98Y " usa ")

76. Even in Common Law parlance"Interest" has been held as
"The excess over the original advance is certainly the compensation which
the creditor gets for lending his money for the particular period. The
fact that it is not described in so many words as interest will not alter
its character.," (AIR 1944 Madras 243).
7. Halsbury's Laws of England, vol,23,5.253 defines interest

as follows:-

"Interest when considered in relation to money denotes the
return of consideration or compensation for the use of
retention by one party of a sum of money or other property

belonging to another."
It can thus be concluded.. that jinterest is not an increase

simpliciter but.in the Shari'ah it is a special kind of increase, otherwise
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in Bai' (sale), there is an increase which is termed as profit,
whereas Riba is the consideration or compensation for the period
of re-payment of loan. Since this 'period' is not a valuable

Property (_F\_fl_@,, its return has been declared as unlawful, whether
it be money or any other thing. In other words,wherever there

is money from the One Part and there is only grace period or
deferment of the repayment of loanlon the Other, and for that a
'return' is stipulated it is Riba. On a careful study of several
forms of commercial activities and credit transactions, prevalent
among Arabs during the period of Holy Prophet a transaction which
contains excess or addition over and above the principal amount

of loan, which is pre-determined in relation to time or period to be
conditional on the payment of that pre-determined excess or addition,
payable to the creditor (such a transaction containing the said
elements) constitutes Riba and any sale, transaction or credit
facility, in money or in kind,has been considered to be a transaction

of Riba, which is unlawful ,Haram ( ‘JJ_:- ) in territory of Islam,

(Dar al Islam ( ¢ MY ,ls), in Muslim society. There is consensus

(Ijma'- tl_...g-l ) of the Muslim jurists on it.

79. The word Riba in its various linguistic formshas been used
at about 20 places (See:S.II-265, 275, 276, 278, III: 130, IV: 161,
XIII: 17, XVI, 92, XVII 24, XXII: 5, XXVI : 18, XXX : 39, XLI :

39, LXIX : 10) in the Holy Qur'an. The relevant for the pres

= -
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discussion are the following verses:-
o= olaetdl dhosn A pk WYL e si Y bdl o p BT e 1T
ol ey e ) Joly Bl o adl W) WG sl el Gl
sbgay it Ity Al Ledi paul ey oo ihe o 0T

Cor s lag e LU Lol el

Y ) ¢ 2t LU S e ¥ i)y cbaall gy ol Dl G

( YY1 - YYe

C e g A5 O bt e i b bydy DNt bl W ad L
Ol sty B = 0ly adpmyy Dl oo e bbbl P b
Cosl Yy gyl Y

sl 2ol D Waw ol G I SRS Gy B
s S bk IS iy 2 D e pans Ly bl

( YAV —YYA YV 5adl ) - yadla Y

"Those who live on usury will not rise (at Resurrection) but like

a man possessed of the devil and demented. This because they
say that trading is like usury. But trade has been sanctioned and
usury forbidden by Allah. Those who are wanted by their Lord
and desist will keep (what they have taken of interest) already and
those who revert to it again are the residents of Hell where they

will abide for ever.

80. Allah takes away (gain) from usury, but adds (profits)

to charity: and God does not love the ungrateful and unjust.

{\ﬁ-\...;
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O believers, fear Allah and forego the interest that is owing if

you really believe,

If you do not,beware of war on the part of Allah and His Apostle.

But if you repent, you shall keep your principal.
Oppress none and no one will oppress you.

If a debtor is in want, give him time until his circumstances improve,
but if you forego (the debt) as charity, that will be to your good,

if you really understand.

Have fear of the day when you go back to Allah. Then each will be

paid ‘back in” full his reward and no one will be wronged."
Ayl aaela last by LT Y T A et
(‘T" :T‘o‘)_..lu“)uo,—-ﬂl-u:F_L‘J
O you, who believe, do not practice usury, charging doubled and

redoubled (interest): but have fear of Allah: you may well attain

yourgoal. (Al-Imran 3:130)

Loy alloze oy W oLl Jhal (o lyod Ly o (55t Loy

(717 - 000 gyiacdl o Ayl ) a2y pus iS5 o o0
What you invest at usury in order to increase .your capital on
other people's wealth, does not find increase with Allah; yet what
you give in alms and charity, seeking Allah, will be doubled.

(Al-Rum 30:39)

&‘Jﬂ_usrh.t.a:, r.nJc..L»l :.:.L,._.brn_.l;l.:.f lyola o dJl '-Uﬂ-"
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Losely Jbll o1 Jhel (alfly s g ay bl adsly
O e Ta) sl dh Llis an il
(Because of the wickedness of some among the Jews and because
they obstructed people from the way of Allah, we forbade them
many things which were lawful for them; And because they
practised usury although it had been forbidden to them,and for
usurping others' wealth unjustly. For those who are unbelievers
among them we have reserved a painful punishment (Al-Nisa'.
4:160 -161) (Translation of the above verses has been reproduced
from (Prof.) Ahmad Ali's "Al-Qur'an" a contemporary translation”

(with the only substitution by Allah for God).:

81. It is stated in Al-Muntakhab fi Tafseer Al- Qur'an Al-

Karim ( rv_ﬂl o=l it —idl) written by a Committee
of the Qur'an & Sunnah (e2J! 4 T3V Z2nl ) of the Supreme
Council of Islamic Affairs ( e—pedeu Y1 g2l Lo Y LAl

Ministry of Auqaf, Arab Republic of Egypt, that:

oAl oo dolll gy adalll, ga Y 5 Sl LT
*
oSy Al r'r-’ oy SV R

"Riba stated in the verse (II-275) is a_Riba prevalent
among Arabs in the pre-Islamic era and that is the
increase in loans in lieu of period of time (gwanted to
the debtor for repayment of loan), and that is unlawful

(I' |,—> ) whether it (riba) be less or more).

*(P.66, footnote No.l1 Surah II, verse 275),

"\{‘-./
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Reference may also be made to Alkashshaf'An Haqa'iqQ Ghawamid

al-Tanzil ( Jogjasdd| el G—=li> (e oL_2901) by Imam Jarullah
Mahmood bin Umar al-Zamkhshari( ;s).-:-anj-”_;-f-cx Rpec il jL’.‘ r"')

(d.528 A.H.) Vol.1 pp.319 - 323).

82. Muhammad Ali al-Sabuni (now based in Sa'udi Arabia)

in his Tafsir Ayat al-Ahkam ( rlf:-Yl <l ,—ic ) Damascus,

1397 A.H. - 1977 A.C., Vol. 1 page 383 writes that the dictionary
meaning of Riba is ( L—ilhs aulyj)l) i.e. an absolute increase
(without any attribute or qualification) and in Shariah it means
(tadsl ;"L{j ..P:-\“ ,J._.Li- J-,};_-_,_.Jl oo u‘:'ﬁ‘-”) the increase or excess
which the creditor takes from his debtor in lieu of the deferred

period (for repayment of loan).

83. Syed Qutub Shaheed (may Allah have his infinite

Mercy on him) of Egypt, in his notable work, Tafsir fi Zilal al-

Qur'an (verses 275-81, Surah Al-Bagarah), has dealt with the

question of Riba elaborately. In short, as stated by him "interest

and Islam cannot remain together in a (Muslim) Society". An

extract from the translation of the above Tafsir reads:

oleSs ol Bl s oS 1B (e s glaw e 8S B & s ool
sovsoreneanliSu 5y yus p515 ugay SeS 1S poul Glay — sy L1538
s P.Jl.n:..'.:...-..'.lﬁ al,.,c... plbs wa,..d_..r.lade ® ol Sl plol 2SS
- U PRUSVE RIS | PURK S BPY INPUVRER K 91 Y I OO

D
|
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84. Late Syed Abul A'la Mawdudi in his famous book ' s ', Sud,

Islamic Publications, Lahore, 1961 pp.148-49 writes that -

ism 52 oo Sialin S5 hy3 S Las mibpe ¢S (Blutal e Bl S upe

AUl o plug ade sl oo panaT pmostin oS b gl o Lehid 3y o2 Logd puo oo

5 B sd oSl S 8515 Lamaw (5556 LU i 955 05l S ool S e
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Reference may also be made to late Syed Abul A'la Mawdudi's "Tafhim al-Qur'an

ol Alpmaisy yol1.1, pp.210-18, 287-88 and 422. Also see Ma'arif al Qur'an

( oTsJlG,lesy 1y late Grand Mufti of Pakistan, Mufti Muhammad Shafi',

Vol.l pp.585-622. (

85. There are also a number of traditions of the WM@L)M‘&)
which, forbid m. These traditions have been narrated by Imam Malik,
Bukhari, Muslim, Abu Daud, Tirmizi, Nasa'i, Ibn Majah, Ahmed ibn Hanbal,
Dar Qutni and several other Traditionalists (Muhaddithin) ( Geidxe )
in their Collections of Ahadith (  <~+l=| ) through various chains of
authorities. Here we may refer to few of them:

(i) Muwatta, Imam Malik, ( S plel Lbss ) (Arabic-Urdu),
Karkhana-i-Tijarat Kutub, Karachi, P.575. Trans. by Professor

Rahimuddin,. published by Sh.Muhammad Ashraf,Lahore, 1980, page 303

A
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states the following Traditions:

ii)

L

0ss ol Ldeladl & LJl ps JB ¢ ol pdul oo o) o
ol caisl JU Jo¥l Jo 13 Jal JI gadl Jodt Lo Joy

" -Ja}“di..u:y‘, &..i’LrI !d‘jﬂlj "‘iig‘ajUL"u,-’):'

(Zaid b.Aslam reported that interest in pagan times was
of this nature: When a person owed money to another
man for a certain period and the period expired, the
creditor would say: You pay me the amount or pay the
interest. If he paid the amount, it was well and good,
otherwise the creditor increased the loan amount and

extended the period for payment again).

Al-Tarteeb wal-Bayan by Muhammad Zaki Saleh, Vol.II

Egypt 1374 A.H. = 1957 A.C. P.234: states that:

o sl Jguy ped JLB ol oo ooyt g wslussl 5 plus o5 "
""'!,u f.nJij a,_...mu., a...:.lj [} &JS,.» 3 L—JJ—JI LJ-SI IBJ""j l._hlﬂ Ll

iii)

86.

titled as:

(According to Jabir, the Holy Prophet cursed those who
receive and pay interest and the scribe of the deed and
those who bear witness to it and said they are equal).

(Muslim).

Muslim has also reported from Abdullah Ibn Masud that
the Holy Prophet cursed the receiver of interest as well
as its giver, the scribe of the interest deed and the

witnesses to it: and further said that they all are equal

(in the act of committing sin). (Muslim).

Al-Bayhaqi (d. 458 A.H.) in his_Sunan has a chapter

L
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(Every loan from which some profit accrues is riba). In this chapter

there occurs the following hadith:

Jo ol pluy ale Ul Lo odl ol ae o Blas e "

A Ogisn) - Ll ss2g oo 22y s Bedin 2558 US

(A Companion of the Prophet, Fudalah b. Ubayd, said that every loan

from which some profit accrues to the creditor is one of the forms of
riba).
87. It is also stated by Al-Suyuti (d.911 A.H.) in his work
al-Jami'- al-Saghir, Cario, 1954, P.94, as:

I S
(Every loan from which a profit accrues is riba). But this is not all).

(Traditionist) 'Ali al-Muttaqi of Burhanpur (d.975 A.H.) has quoted
this very hadith in Kanz al-'Ummal of Vol.IV, P.665.

88. Abu Dawud in his Sunan narrates:
(Yya/v NECPENTUPR ts_ldljjls,;,u.i.! O laJ.-u, aale alll uJo

(Muharib reported that he heard Jabir b. 'Abd Allah saying that the
Prophet owed him (Jabir) some money and at the time of the repayment
of the loan the Prophet added (some money) in excess of the principal

borrowed). This furnishes an example of an unstipulated and voluntary

increase.

89. For further Hadith material on the prohibition of riba, see
' Jgw &lfs ' by late Mawlana Mufti Muhammad Shafi, Karachi, 1979,
pp.68-99,wherein 47 ahadith have been stated).

90. Let us also refer to the last Sermon of the Holy Prophet
(ploy ale sl Lo), in tﬁe presence of about a lac of his reverend

Companions ( pl 55 &l=e ). The following words of the Holy Prophet

AN
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are very significant:

mL.-I.C—’; %l)‘.‘..pa‘ LJJ,I ’t,..ﬁ. ;:.l..L?J‘ l—{), ................ SRR

j
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(The Holy Messenger of Allah, on his last Pilgrimage
and in his last address, declared the prohibition

of interest in these words: "Every form of interest
(Riba) is cancelled; capital indeed is yours which you
shall ha;fe; wrong not and you shall not be wronged.
Allah has given his Commandment totally prohibting
interest (Riba). I start with the amount of interest
which people owe to Abbas and declare it all cancelled.
"He then, on behalf of his uncle, Abbas, cancelled
the total amount of interest due on his loan capital

from_ his debtor).

91, Dr.Hameedullah, based at Paris and widely respected for

his piety and scholarship, in his book "Muhammad Rasulullah (Salla -

Ilahualaihi wa Sallam) Karachi, paragraph 34, tracing the history of
i(_zﬂ)_gh(.___..af) and writing about its repairs/construction/reconstruc-
tion at one point of time, somewhere in 605 A.C., when on a
tempestuous day sparks of fire were thrown by the wind on the curtains
of the Ka'ba, which caught fire and the building was burnt out, and
tempest was followed by torrential rains, and these dealt the final blow,
so that the building of the Ka'ba crumbled down in heaps, writes that

"Contributions were asked from everybody in the town, and it was

’\T“‘/
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solemnly announced that for the sacred building only honest money

should be offered; prostitutes and usurious peoples were asked not

to contribute anything" (underlining is mine). This implies that even

among the pagans of Arabia, in those dark days of human civilization,
usury (interest) was considered to be the money earned by dishonest
means. We may also refer to paragraphs 144 and 226 of the same book.
In a general meeting of all the.population, both Muslim and non-Muslim,
convened by the Holy Prophet, a Constitution for the State in Madina
with Buffer states around, was reduced into writing, constituting

the earliest written Constitution of a State, promulgated by its Head,
in the world. The Christians of Najran who were highly organized
religious people and were more fanatically attached to their faith, sent
a delegation to Madina consisting, among others of a bishop and a
vicar (second Priest). They voluntarily acceded to the said Muslim
State of Madina, as non-Muslim subjects, and obtained a Charter which
conferred on them autonomy, both religious and administrative. It was
covenated that "they need no more pay the interest to their creditors,
but only the capital of the loans. Naturally he (the Prophet) asked
them not to take interest themselves either in future. All was reduced

to writing, and the document has come down to us".

92, Analysing the material of the Holy Qur'an and Sunnah of
the Holy Prophet, referred to above, forbidding Muslims to devour

interest, it is noticed that as the interest-bearing transactions were

’1‘3‘
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'prevalent among the Arabs for a long time and it had taken roots

in their economic and social life, the prohibition of interest came
gradually. The injunction as contained in S.XXX : 39 of the Holy
Qur'an is of an advisory nature, on moral plane, that interest, in
reality, does not increase the wealth, but it is the charity, seeking
Allah's pleasure, that increases manifold. The other injunction

(S.1II : 12 forbids Muslims to take compound interest (usury), in
order to be dutiful to Allah the Almighty, so that real prosperity

may come to them. Some people thought !trade’ and 'interest' alike.
Then came the admonition that whoever devours interest will stand
like the one whom Satan has bewildered and maddened by his touch.
Then they were ordered to desist from taking interest and he who
abstains from taking interest shall be pardoned for his past actions,
but he who repeats the same shall go to Hell,where he shall abide for
ever. Then came an absolute injunction to Muslims to forego interest,
if they really believe in Him and then came the warning, that if you
do not forego interest, which has already accrued to you, and do not desist
from taking it any further , beware of war on the part of Allah and
His Apostle. This warning, in fact, impﬁgs that whoever wants to be
in peace with Allah and his Apostle he is to desist from taking interest,
otherwise state of war with Allah and His Prophet continues. Then

came another injunction to be content with receiving back the principal

amount followed by an advice that if the debtor is in difficulty, time be

rn‘-=_,
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given to him (8.11:277-80). At the end, (S.11:281), there is a
reminder to have fear of Allah and that when they will go back to
Allah, on the day of resurrection, each one will be paid back for

what he has earned in this world.

9. Those who are of the view that it is the interest

doubled and redoubled(@ielis Lilasl)only, which is prohibited (verse
130 of Surah-Al-i-Imran)fail to take into consideration the other
verses on the subject. It is one of the accepted principles of
interpretation of the Holy Qur'an that firstly the Iloly Qur'an should be
interpreted by the Holy Qur'anitself.Therefore, for the correct
interpretation of a verse in the Holy Qur'an, the other verses of

the Holy Qur'an, on the subject , must be looked into and taken
together to find out the real intention of the Holy Qur'an and, then, the
Sunnah of the Holy Prophet viz. his word, ( Js-3), sct (J i) and
maintaining silence on one's words spoken or act done in his presence
by the Holy Prophet ( J._v._i: ), be called in aid for its interpretation.
Therefore, some of the writers on interest who have expressed their
view that it is only the 'usury' (compound or excessive interest)
which is prohibited or, in other words, it is the excessive rate of
interest, which is prohibited and not a small percentage, to say the
least, are entirely mistaken. We may here quote a passage from a
notable work of late Dr.Fazl-ur-Rahman Ansari " The Qur'anic

Foundations and Structure of Muslim Society", Begum Aisha Bawany

N
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Wakf, Karachi Vol.Il P.327, which reads that:-

"Because Riba is generally translated as usury, and because
in modern parlance 'usury' signifies only an 'exhorbitant rate
of interest' some people have fallen into the error that what
the Holy Qur'an has really forbidden is an excessive rate of
interest'. In truth, it is only a misinterpretation of the term
Riba and a perversion of the Qur'anic teaching. That the
Holy-Book does not distinguish between 'exorbitant' and
'reasonable' rates of interest is clear from the Qur'anic

Verse . 2:278-80"

In this respect, we may also refer to the verse of the Holy Qur'an

(L5 Laas by 1y,52 ¥, ) (Surah Al-Maidah, 5:44) that is "Barter

not my signs for a paltry gain". Does it mean that only the barter for

a "small" gain/price is prohibited and if the price is "high", there is no
prohibition. Only a literalist, unaware of the style and manner of
expression of the Holy Quran will so contend. In fact, the verse implies that
if the entire world is offered to a Muslim in lieu of His one "Sign", the
price offered is still small and one should not sell his religion (Din) in
consideration thereof. Therefore, the words ( i laslilesl ) are to
pinpoeint the agg‘ravau_)d situation then prevailing in certain parts of Arabia,
which is highly deprecated.

94, If the meaning, extent and appliéatim of riba ordinance of the
Holy Qur'an is restricted to its being doubled and redoubled ( zdsi., 1iledl ).
it goes directly against the historical evidence existed throughout the

Muslim civilization that the whole interest -system was banned and declared

unlawful. The illat al-hukm ( <) ilc)» the cause of prohibition of

3
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interest is not that of its being doubled and re-doubled, as some modernists
contend, but exploitation of poor and needy as evidenced by the Qur'an
itself: ool ¥ o ge-tbany , neither doing injustice nor
suffering injustice (S.Al-Baqra 11:80) and the unequivocal command in the
express words: |52 oo o Lol s,95 (remit what remains of
riba,)leaves no room for doubt that whatever is involved by way of interest,
whether big or small, simple or compound, doubled or re-doubled, in
whatever form or kind, is ordered to be remitted; let alone the principal
amount to return with a moral tone to give the debtor time, if he stands
in need for it: s uw Al E)I.L_'._i § e g3 LS o1, (if, however, anyone is in
difficulties, let there be a delay till he is able to pay even the principal
amount, and: ,.SJJ....a- | gdaas ol ,although it is better for
you to give it up.
95. The case is, th_erefore, not that only exorbitant or excessive
rate of interest is prohibited but it includes a small percentage also. The
words Riba as used in the Qur'an is aﬁsolute in terms, and no attribute
or qualification ( e, ) as to its quantity is to govern it, nor it has

L Y T
any credence (Refer; ".f'i':‘)'_.{'”--'UTJj'”' i 5 ...y " (Op,cit)

96. Some modernists, including Yaqoob Shah, Ex-Auditor General
*

of Pakistan and Jafar Shah Phulwarvi have presented a view that the riba

which is prohibited by the Holy Qur'an is that kind of riba which was

prevélent among the Arabs at the time of the revelation of the verses

relating to the prohibition of riba, because the word al-riba ( L ,J1 ) hase

*
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been particularized with ¢¥<Jl (alif and lam) and as such will be
relateable to the kind of riba which was then prevalent among the Arabs,
and since the commercial loan for productive purposes was not in practice,
the interest charged by the Banks for commercial purposes does not come
within the ambit of '51.:@3_‘. prohibited by the Qur'an as, then,there was
no banking system. The argument is not tenable for two reasons:-
97. Firstly, for the sake of argument, if it is accepted that the
word al-riba, being a proper noun is relateable only to the riba prevalent
among the Arabs, the Qur'anic address to "The Believers,f e dd | L 1L
may also be contended to be relateable to the people who had by then
entered into the fold of Islam or the word al—kﬁamr. which is un-lawful
will also be restricted in its scope and its application to the kind of
liquor used by the Arabs at the time of revelation of the verses
prohibiting 'khamr' ( 3 ) or for that matter ‘al-fahsha'(=Llzaall Jused
in the Qur'an will also be deemed to be restricted in its application and
scope to the forms of immorality which were then prevalent among the
Arabs. Such examples can be multiplied, but only an ignorant man will
say so.
98. It will be interesting to note that even in English law the
word Minterest" has a basic meaning of advantage or profit. When
used with reference to a loan, interest means the profit or advantage
of the creditor which he gets by giving to another the use

of his money, If the contract stipulates that for the use of the

creditor's money a certain profit shall be repayable to the creditor that

At~
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profit is interest, by whatever name it is called, or if it is called by

no name at all." (United Bank Ltd.,vs.Rubber Industry,1982 CLC 2522).
99. Secondly, it is belying the history that there was no
commercial loan for productive purposes during the period of the Holy
Prophet. It is, however, admitted by them that there are few instances

of agricultural loan. The argument is fallacious. A loan may be obtained

for commerce or trade or agriculture or even for that matter industry but
it remains a lgan for productive purpose which is the ultimate end.

100. It may, therefore, be stated that Riba forbidden in the Qur'an
and Sunnah includes interest due on the loans taken or given for
commercial and productive purposes by banks or other financial institutions.
This is obvious from the fact that at the time of the revelation of the Holy
Qur'an, the Arabs used to take/give loans for commercial purposes on fixed
rates of interest. Reference may be made to the following traditions:-

(i) i. In pre-Islamic ‘period taking loans on interest for commercial
and productive purposes was in practice. Makkah, Taif and Najran were
known as famous commercial Centres. As there was no agriculture and
industry in that period, the Arabs to a large extent had to depend on
such loans for maintaining their social life and for growth in their trade.
The capitalists used to give loans on interest to the merchants and

entrepreneurs. (See Jawad Ali: Al-Mufassal fi'l tarikh al-Arab gabal al-Islam

Beirut, volume-VII, pages 219-227)

(ii) The inhabitants of Taif who belonged to Thagif ( il )

i "



-122-
tribe were famous for runing business on interest. It is for this reason
that when Holy Prophet made pact with the people of Taif, a condition
was laid therein that all the interest-bearing business will be totally
abolished and all the interest due from either side will also be ‘Wip_ed off.
Some people of Taif gave loans to some traders of Makkah on fixed

interest.(Sée Fazal-ur-Rahman Tijarati Sud, Tarikhi owr Fighi nuqtai nazar

sai, Aligarh, page 10).
A

(ifi) When the Holy Qur'an prohibited the due interest in the

— Lyl n siv Lo 1gy0y &l0 1yasl |ymal poadilaslls

("O ye who believe! Fear God, and give up what remains of your demand

for usury, if ye are indeed believers" (2:278),a prolific writer,on Qur'an,Hadith

and figh Jalaluddin Suyutiin ALDurrél-Manthur (%01 ,ull ) Beirut,Vol.I p.366

explaining the above verse writes:

o oyt BLS Tt g o oy porbasdl & 11 samcdi !

g pddl sl .. it e o A L G gl adaladl

"aee sl J3els Ll oS kb Jlgel Lead

(This verse revealed about Hazrat Abbas and a man from Banu Mughirah
who were partners in pre-Islamic period and gave commercial loans on
interest to the people of Thagif belonging to Banu Zamratah i.e. Banu
Amar Bin Umair. When they embraced Islam, they had a great amount of
interest due on the people. So this verse was revealed and they were

ordered to give up the interest due on the people)

He further writes in this regard -

Lyl sl 1sal | sl peadilagll Jles adsd o6 posr oml 0F
Ly e oo o oo ploy e sl ol il canllo il it sl JUS
gt 7 Jesml il sls Lals gabge sad Loy oo pande Gl oS Loy oladl Lo
§yudodl o Ll gaasly e oo gyee pipclS 5 8% (o wsl pmooloe
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50t i palols utS Jlo panle pady pdudl slad ddaladl (o pad o 9o
olae L SI1a Lgeby gl Spashes ol Frdatlyn S5 palo; o sdho
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(It has been related on the authority of Ibn al-Juraij about this verse
who said that the tribe of Thaqif made a pact with the Holy Prophet
wherein tﬁey ordained that they will give up all the dues of the people
regarding interest as well as that which they had to pay to the people

as interest. After the conquest of Makkah, the Prophet appointed Attab
Ibn Usaid as Governor of .Makkah and Banu Amr Ibn Auf used to take
interest from Banu Mughirah and they provided them loans on interest

in pre-Islamic period. When they embraced Islam, they had a great amount
of interest due to Banu Mughirah and Banu Amr demanded it from them.
But Banu Mughirah refused to pay them the interest and the matter was
referred to Attab who wrote to the Holy Prophet about it. On this the
above verse revealed and the Prophet wrote to Attab that they should 'give

up' the due interest failing which we will be at war against them).
He continues %o say:-
oslanly JU Lopdl oo Ao Lo 19,509 &l 1sas] adys o Skaadl e "

".. fAJl}a‘ouJJ lj-:lf»l_nul lj).ol |3..n_Lu| Lals Edalall t.';"' -

(It has been related on the authority of Dahak who, while explaining the
above verse, said that Arabs in pre-Islamic period took/Zave loans on
interest for commercial purposes. When Islam came they were ordered to

take/give their principal only).
101. It is pertinent to mention that Zubair Ibn al-Awwam used to
keep the savings of the people as trust so that he may invest them in a

productive business and get benefits. It is for this reason that when he

.
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died, he had to pay five lacs to the people and left five crore and two
lacs of dirhams. (Al-Bukhari, Muhammad Ibn Ismail,Dehli,Vol.I,page 331.
102. In the period of Hazrat Umar, Abu Musa al-Asha'ry, the
governor of Iraq, gave loan to the two sons of Hazrat Umar namely,
Abdullah and Ubaidullah and they invested that amount in a productive

business:

I e ol e es Lol all aae g 2] e £y "
Syandl yuol by et upe ol ol |ye alis Lals Gl ,ell
" . ul)j J.A.& ‘J-u.i tre &l)—i—'—' Jl—n—” Lm—lu] te e

(Imam Malik al-Muwatta, Cairo, page 186).
103. Similarly, in the period of Hazrat Umar, Hind Bint Utbah

took a loan from Baitul Mal for investment in a trade:

" LR R JL—D—”#:A—I-]C,:BI—‘-t’U' I-Lil—thi—” Q—IJMULS *

(Al-Tabari Ibn Jarir, Cairo, Vol.III, page 87).

104, Hazrat Umar had taken loan from Baitul Mal on mudarabah

and when he was near his death, he instructed his son Abdullah to

return the said amount to Baitul Mal. (Takmilah Fath al-Mulhim, Karachi,

Vol.I, page 573).
105. Abdur Rahman Ibn Yaqub took a loan from Hazrat Usman
for commercial purposes on the basis of mutual profit sharing:
Jho & Jos Bl aml e Cpden o gl dlase o dedl e "
Dl el ol e gl o plated

(Al-Baihaqi, al-Sunan al-Kubra, Multan, Vol.VI, page 11).
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A contemporary Muslim economist, M.Umar Chapra, Financial

Adviser to the Government of Saudi Arabia, writes in this regards :-

"On the occasion of his Farewell pilgrimage, the
Prophet, while declaring the abolition of interest,
announced the remission of interest accumulated in
favour of his uncle 'Abbas Ibn Abd Al-Muttalib, this
was interest on business loans extended to the Banu
Thagif tribe. This tribe had not taken the loan from
'Abbas and others for fulfilling consumption needs
but for expanding their business. This was not an
isolated case but a prevalent form of business
financing in those days. Several tribe members
having skill in trading acted essentially like large
partnerships, borrowing finance from members of
their own tribe or from other friend tribes, to carry
on large-scale business which their own resources
would not permit. This is because they could not
undertake too many business trips abroad from east
to west. The slow means of communication, the
difficult terrain and the harsh climate confined them
to mainlytwo carvan trips during the year, one in
summer and one in winter (al-Qur'an, 106:2).
Accordingly they collected all the finance they could
muster to purchase the local produce, sell it abroad
and bring back what was necessary to satisfy the
entire needs of their society for imports during a
specific period. Most of the interest-based
transactions mentioned in the classical commentaries
in relation to the prohibition of riba are loans taken
by tribes from each other, each tribe acting like a
large partnership company. Islam abolished the
interest-based nature of these relationships but

reorganised them on a profit-and-loss-sharing basis.

rf’
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The financier got a just share and the entrepreneur
did not get crushed under adverse conditions, one

of which was the carvan being waylaid on the journey".
(M.Umar Chapra, Towards a Just Monetary System,

Wiltshire, pages 63-64).

107. An eminent Muslim Scholar, Shaikh Muhammad Abu Zahra

of Egypt writes:-

"If the word "Riba" is interpreted as riba prevailing

in pre-Islamic period, then there is no argument for

the fact that it was only charged on consumptional

loans and was not charged on loans for productive

and commercial purposes, but what is available for a
reader from the authentic history is that it was mostly
charged on loans for productive purposes. The
circumstances of Arabs, the position of Makkah and the
trade of Quraish-all support the preposition that loans
taken or given at that time were for productive purposes
and not for consumptional pruposes only"(Muhammad Abu

Zahrah, Buhus fi al-riba, page-52, Beirut Edition).
108. An orientalist, Abraham Udoviteh states that :-

"Any assertion that medieval credit was for consumption
only and not for production is just untenable with
reference to the medieval Near East". (Abraham Udoviteh
"Partnership and Profit in Medieval Islam", Precsiceton,

page 86).

109. It is pertinent to mention here that the difference between
interest on consumptional loans and interest on productive loans is &
difference of degree and not of kind since interest is nothing but an

addition to the borrowed capital on deferred payment basis.
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1o . Mr.Fazlur Rahman, Lecturer, Faculty of Sunny Theology,Muslim
University,Aligarh, in his book ' g shuahiie id,ylAaslo—ase &=L25 1 has
undertaken an analytical study on the question of riba. The book, in fact,
has two parts. The first part deals with the question as to whether in the
pre-Islamic Arabia the commercial interest was prevalent or not and whether
the system of borrowing loan for productive purposes was then existing?

In the second part, he has undertaken a juristic study whether commercial
interest falls within the definition of riba or not? The book, as a whole, is,
in fact, a detailed criticism on the book ' U PSS £ 1K JEARE U N S g
published by Idara-e-Thaqafat Islamiya, Lahore. It may be stated that the

¢ nich includes an article by, Yaqyb. Sh
criticism on the said book of Ja'far Shah Phulwar?i was prevﬁougly p%‘ﬁlsieﬂl)

in eight instalments in the well-known Urdu monthly journal, Burhan, Dehli.
It seems that the said Articles, later on, were compiled in the form of
aforesaid book by Mr.Fazlur Rahman.

111. The learned author (Mr.Fazlur Rahman) writes under the

heading ' 335l HuylslS 2w —2ul Jod yo—S'as under:-

2sla 1S T e 9928 &5 palal phie Gl e gy o 0w sB e

e oloaltn g ¢ Dl 15 oylS S pls 1S o 23l

Al rinul aaie e jlunalizy ~(Usury )sais 23! (Interest ) <wmsal
ool 39 38l 1] nlS uslde Hye sl 13551 By5 =18 lou 5l 55,
ol 1Sl el g g0 oS olia 3l glny 53l ¢ Lok "33 1311
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112, All the above quotations provided ample evidence that
loans on interest or on mudarabah for commercial purposes were in
practice among the Arabs at the time of revelation of the Holy Qur'an
and when the Holy Qur'an prohibited interest, it applied to the
interest on commercial loans for productive purposes as well as to the

interest on consumptional loans.

113. In this respect it will be advantageous to quote a well-
known Egyptian Alim Abu Zahra (d.1974 A.D). He writes:
ol e Ll JJo Micadaladl L, La, oLJ1 L LI QS w s 1,7
sall ol o g oS ‘_!, el az ) 8 2 el L,
olie P o waill ol pma 2Ll n ) a2 U ay
PR VS T e P L Lo

e K Iy P W O W ) oy

(For translation of the above guotation, see para-107).

114. In this connection Mawlana Mawdudi writes in his famous

book " <s= ", Lahore, pp.240-41:-
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115. Mawlana Mawdudi further writes about the function of a modern

Bank as under:-
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118. It. is thus obvious that a bank performs the same function
as that of the Jews and Arab tribes in pre-Islamic period who got capital

on interest from the people and supplied loans on interest to the
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individuals as well as merchants. It is thus beyond any doubt that Bank
interest comes under the category of riba prohibited by the Holy Qur'an and
Sunnah of the Holy Prophet(PBUH). Moreover, the prohibition of interest as
laid down in the Holy Qur'an and Sunnah of the Holy Prophet is general in its
extent and application irrespective whether it is given or taken by the Bank
or any other institution or an individual.
1175 It is an accepted principle of interpretation as also recognized
in the modern jurisprudence that if a provision of statute makes some exceptim,
only that exception is to be taken into consideration while interpreting the
main provision of law. In the case of there being no exception the provision
of law will be read absolute in terms and without any exception. It is also a
recognized rule of modern jurisprudence that in a provision of law if an
exception is made it is to be made by the same authority who is competent to
make law who shall so provide in the existing provision of law. In the instant
case, the Verses of the Holy Qur'an prohibiting riba, taken as a whole, and
particularly the last ones whicq declare the interest as prohibited are absolute
in term. This prohibition has been clarified by the several Ahadith of the
Holy Prophet ( ples axle sl Loy, If someones claims that the provision of
riba ‘is restricted to a particular class of loan or to particular class of
institutions that can only be provided by the law-maker himself, the Almighty
Allsh and His Holy Prophet Muhammad ( f-s&sds sl o), We cannot read
into the provisions of the Holy Qur'an and the Sunnah of the Holy Prophet
anything while interpreting riba, which is extraneous and repugnant to the
very spirit of the provision of law itself.
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118. Let us now refer to the answer to Question No.l given by Dr.S.M.
Hasanuz Zaman, Chief of Islamic Banking Division, State Bank of Pakistan,

Karachi. He writes as to the definition of Riba -

"The inferred meaning (isharat al-nass) of the Quranic verse "And if
ye repent then ye have your principal" (2:279) is suggestive of the

Quranic definition of interest. This implies that anything chargeable in
addition to principal amount comes in purview of prohibited riba which

is the Arabic word for interest."

119. The Holy Prophet was more concerned with plugging the loopholes towards

charging interest and eliminating inequities appearing in barter transactions.
Thus whatever he disallowed as interest explained the scope of application of
Quranic interest rather than suggesting any new definition. The well known
narration: L) gmi &miza > pop 3 JS(Al-Suyuti Al-Jami al-Saghair
Cairo Vol.ll.p.gi; made by Hasan Basri on the authority of Hadrat Ali and
understood by some commentators as Hadith has generally been treated to be
the standard definition of interest that provides us with a touchstone of
determining the nature of a transaction: of debt or credit. The definition as
inferred from the Quranic verse and the direct definition as given in the
reported Hadith cover simple increase on loan. The Qur'anic ban on simple
interest followed a ban on exorbitant or compound interest in the verse
aiela Lilasl LI l,.lS'[: y (3:130). ‘This policy is inspired by the mode of
prohibition in the Qur'an that warns aJy— ., < o e Sl (2:279).
The question if the ban on interest as imposed by the Qur'an and detailed out
in the Hadith would be equally applicable in the present day financial transac-
tions would be decided on the basis of the well known fighi rule which provides

that ( | o g—and Y lS_v.Jl r,.,q i,—=ll ). Thus the absolute

prohibition as pointed out above would not be relaxed unless it is done so in

the Qur'an or by the Holy Prophet himself....... because the rule is that

DYyl L i g o L bl Gl 2 3!’ (Al-Mujallah, Article 64).
W
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120, We may, now, refer to, on the question of prohibition of

Riba both for consumption and productive loans, the "Report of the

Council of Islamic Ideology on the Elimination of Interest from the

Economy", Islamabad, 1980, then headed by one of us (Dr.Tanzil-ur-Rahman),
as a consensus of Pakistani scholars in figh, economics and banking( gls=!).

The relevant paragraphs read as under:-

"The Holy Qur'an explicitly and emphatically prohibits riba.
There is complete unanimity among all schools of thought in
Islam that the term riba stands for interest in all its types
and forms. The phraseology of the verses in which people
are instructed to shun interest and the severity of the
admonition administered to those who do not abide by the
divine injunction in this regard leave no doubt in one's mind
that the institution of riba is wholly repugnant to the spirit

of Islam." (page 7).

"The rationale for prohibition of charging of interest on
loans taken for consumption purposes is obvious. Such loans
are usually taken by people of small means to meet urgent
personal requirements as they have hardly any cushion of
savings with which to meet such requirements. Prohibition of
interest in so far as loans of this type are concerned rests
mainly on humane consideration. The main rationale for

prohibition of interest in the case of loans for production

purposes stems from the concept of justice between man and
man which is the cornerstone of tl‘ﬁe Islamic philosophy of

social life. Uncertainty is inherent in a business enterprise
irrespective of the time and space dimensions. The opening

results of the enterprise cannot be foreseen and the occurrence

Y
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of profit or loss and their magnitudes cannot be fully
determined in advance. It is, therefore, a sheer injustice if
the party providing money capital is guaranteed a fixed and
predetermined return while the party providing enterprise is
made to bear the uncertainty all alone. On the other hand, a
fixed interest rate can also be unjust to the lender of money
in case the entrepreneur using this money earns a profit
quite out of proportion to what he pays by way of interest."
(Report of the Council of Islamic Ideology on the Elimination
of Interest from the Economy, Government of Pakistan,

Islamabad. (page 8).

The Second Seminar on figh, under the auspices of Islamic

Figh Academy of India ( wall oYyl aiill game ), was held at

new Dehli, during December, 8-11, 1989. This Seminar was attended

by the 'Ulama from all over India, besides two Ulama from Pakistan and

Nepal. In this Seminar, an item on the agenda relating to "Commercial

Interest and Islamic Shari'ah" was discussed and after deliberations the

follewing resolution was passed:-
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122, Now, it needs to mention that the Islamic Figh Academy,

constituted in 1983, under the auspices of the Organization of Islamic
Countries (OIC) represented by all its member-countries in its Second
Session held at Jeddah during December 22-28, 1985, which was also

attended by one of us (Dr.Tanzil-ur-Rahman) as an expert, on special

invitation by the Academy) has declared Bank interest as Riba prohibited

in the Holy Qur'an. The resolution is reproduced as under:-
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RESOLUTION No.3.

CONCERNING

123. The order of modern banks and the order to adopt Islamic
principles therein.
124, The Academy having noticed different discussions on modern

Banks and keeping in view their bad effects on the international

economic system particularly the countries of third world, and that this

T
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system has developed interest which has been expressly banned by the Holy
Qur'an whether wholly or partially with clear instructions to be given up
and to return the principal amount in loans without any increase or decrease
whether more or less, and to regard the declaration of war against those

who take or give interest;

RESOLVES

1. Any excess or profit on a loan for a deferred payment when the
borrower is unable to repay it after the fixed period and similarly any excess
or profit on a loan at the time of contract,both are riba forbidden in Shari'ah

2. The alternate banks should be established according to the
injunctions of Islam to provide economic facilities.

3. The Academy resolved to request all the Islamic countries to
establish banks based on Shari'ah principles to fulfil all the requirements

»
of a Muslim according to his beliefs so that he may not face any repugnancy.

125, After the Holy Qur'an and Sunnah of the Holy Prophet
( plosasle Ul o ywhich are the two primary sources of Shari'ah,Al-Ijma’

( ¢ L2yl ) the Consensus, is the third source of Shari'ah, though

secondary in nature. By the abovesaid Resolutions, we have just seen the
consensus of the opinions of the jurists, economists and bankers of Pakistan
represented through the Reports of the Panel of Experts and the Members
of the Council of Islamic Ideology in 1978, which was discussed and finally
adopted in its Session of the 15th of June, 1980, with certain additions and
alterations by the Council of Islamic Ideology (then headed by one of us
(Dr.Tanzil-ur-Rahman). The Coimcil is a Constitutional body set up under
Article 228 of the Constitution of Pakistan, 1973 to advise the Government

on Islamic matters and whose Reports are to be laid annually before the

A
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National Assembly under Article 230(4) of the Constitution and laws are to

be enacted accordingly.

126. All the jurists, ulama, economists and bankers of Pakistan, who
appeared in this Court or sent their written opinions on the subject are
unanimous that the Bank's interest comes within the definition of riba and

is forbidden by the Holy Qur'an and Sunnah of the Holy Prophet

( ploy ale ol Loy,

127. We have also seen the consensus of the opinions of the 'Ulama' of
India, as per unanimous Resolution passed at the Second Seminar of the
Islamic Figh Academy of India ( sl llé"ﬂ-'gl 83idl goms ) Refer quarterly
journal ' 593 &ae 1 phylwari Sharif Patna, Vol.II, issue No.8, January-
March, 1990, pages 12 and 13.

128. AND finally we have also seen the consensus of the 'Ulama of

the entire Muslim 'Ummah' represented through Islamic Figh Academy set up
under the asupices of the Organization of Islamic Countries, wherein some

43 Member Muslim Countries are represented. They have given their
unanimous verdict on the point at issue. Thus, there is an _'_!_jLn_E_' consensus

of the Ummah. The question, therefore, stands fore-closed.

129. In view of the above discussion, we are of the firm view
that the interest charged on loans and given on deposits by the Banks
falls within the definition of Riba and that it makes no difference whether
the loan is taken for consumptional purpose or for productive purpose,

i.e., for trade, commerce and industry.
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130. Another point raised by Mr.S.M.Zafar is that the word "Riba"
has not been defined either in Qur'an or Hadith and it would, therefore,

fall within the area of "Mutashabahat". The learned counsel seems to be

impressed by the last two paragraphs of the paper "Silent Consensus on

Permissibility of Bank Interest". The learned writer of the paper, with

A
due respect, is probably unaware of the actual connotation that the word

"Mutashabahat" carries, Therefore,it seems necessary to interpretand give the

real meaning of the word "Mutashabshat" in the light of the HolyQur'an and- Sunnsh This word

has been used inVerse No.7 of Surah Al-Imran(III:7) and it is reproduced
as under :-
>y St el el a SO elle )51 il
O PR U A B O o A e
R IO AL IV b e by e dyb Lty azidl
oYL L SE Ly L akoe JS es Ll ouhh
(Y ole JT)

"He it is Who has sent down

To thee the Book;

In it are verses

Basic or fundamental

(Of established meaning);

They are the foundation

Of the Book; others

Are allegorical. But those

In whose hearts is perversity follow
The part thereof that is allegorical,
Seeking discord, and searching

For its hidden meanings,

Y~
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But no one knows

Its hidden meaning except Allah.
And those who are firmly grounded
In knowledge say : "We believe

In the Book; the whole of it

Is from our Lord: "and none

Will grasp the Message

Except men of understanding."

"This verse refers to categorical orders of the Shari'ah (or the law),
which are of established meaning, (muhkam) plain to everyone's under-
standing which include the very foundation on which the whole edifice
of Law rests, as distinguished from the various illustrative allegories....

....... The commandments and prohibitions (Awamir wa Nawahi) based

on nusus (clear texts) of the Holy Qur'an and Sunnah are eternally
binding. Such provisions of Holy Qur'an and Sunnah read as together,
are self-contained in their very nature. They are to be obeyed and
acted upon in all ages and by all Muslims. These nusus of the Holy
Qur'an and Sunnah are immutable and in no circumstance are changeable?
(Essays on Islam, by Justice Dr.Tanzil-ur-Rahman, published by Islamic

Publications (Pvt)Ltd., Lahore, p.389-90).

131. The word "Mutashabahat" ( ;!a._.l_.:'._-.,. ) as used here is

derived from its literal root 'Shibh' ( && ), which means "pesemblance".
It refers to the verses of the Holy Qur'an that are figurative, metapho-
rical or allegorical as distinguished from verses that are basic, fundamen-

tal and very explicit in their meaning. The Commentators of the Holy

P
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Qur'an have elaborately discussed the two categories and have referred
to both of them as mentioned in the Holy Qur'an from all angles i.e.
purely from linguistic point of view as well as the meanings they stand
for. Since the Holy Qur'an is a book of guidance, all its Injunctions
relating to the permission or prohibition of certain acts are crystal clear
and are considered as verses of the first category i.e. "Muhkamat"

( AL ) while those concerning the Attributes of Allah, the nature
of Hell, Heaven etc. are considered as 'Mutashabahat' ( -:-L._-L:.:...}. In
other words the verses relating to Ahkam (plS>! ) are 'Muhkamat'

( o ) and they have been made clear in their meaning, with no
doubt whatsoever, by the Holy Qur'an and Sunnah of the Holy Prophet
(plesasrle &l o ) who implemented them at the individual and
collective level of the Muslim Ummah as that was the mission assigned to
him by Allah. Other Verses that mostly relate to the metaphysical or
supernatural matters or things beyond the normal perception of the
human beings are categorized as ‘Mutasha_bahat‘. They have been
desceribed in words nearest in sense to human understanding, however,
their exact comprehension in the true sense is not possible for human
mind in this world.

132. Allama Jalaluddin Suyuti in his well-known book 'Al-Itigan fi
Ulum al Qur'an' ( T ,—3J1 psded 5lis¥l ) while discussing the various
categories of the Verses of the Qur'an has written a separate chapter

on 'Muhkam and Mutashabah' ( &obicu,4le—Sxs ). The relevant part
Ao
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of its translation in Urdu published by Noor Muhammad - Assah al-Matabi'
wa Karkhana Tijarat Kutub Aaram Bagh Karachi, vol.ii, p.1

v is reproduced

below :-

PalaSon cgl ta laCIl Kale J3u1 AT1ga" e 21N JI5
T ik el = S JFID 1SS 5y And 3 ml) Slayling Bla o lasil o)
= oetgtleadl Glisa s mae syl Ged G2 (SolaS oy sl pue S ansl

-2

33lome B8 AS 180 g5 o e el 2 opplian cnounl (£:1)
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1ol 59n maS, B oy 55 paede o5 " llalag i o laS” Jles adys (Y)
S ol s Scnl ol 85 o & Jsd g (1) sl 2 aliie oT,3
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3 paden o Beuyd oS Jogls 1o g ssbdile ul e (S wl e &S & Jyl
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133. It seems appropriate to refer here to the commentary on the Verse

by Abdullah Yusuf Ali who writes in this connection that :-

"This passage gives us an important clue to the
interpretation of the Holy Qur'an. Broadly speaking,
it may be divided into two portions, not given
separately, but intermingled, viz., (1) the nucleus
or foundation of the Book, literally "the mother of
the Book, and (2) the part which is figurative,
metaphorical or allegorical. It is very fascinating to
take up the latter, and exercise our ingenuity about
its inner meaning, but it refers to such profound
spiritual matters that human language is inadequate
to it, and though people of wisdom may get gome
light from it, no one should be dogmatic, as the

final meaning is known to God alone. The Commenta-
tors usually understand the verses"of established
meaning" (muhkam) to refer to the categorical orders

of the Shari'at (or the Law), which are plain to
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everyone's understanding. But perhaps the meaning is
wider: the "mother of the Book" must include the very
foundation on which all Law rests, the essence of God's
Message as distinguished from the various illustrative

parables, allegories, and ordinances.

If we refer to xi. 1 and xxxix. 23, we shall find
that in a sense the whole of the Qur'an has both
"establish meaning" and allegorical meaning. The
division is not between the verses, but between the
meaning to be attached to them. Each verse is but a
Sign or Symbol: what it represents is something
immediately applicable, and something eternal and
independent of time and space,--- the "Forms of Ideas"
in Plato's Philosophy. The wise man will understand
that there is an "essence" and an illustrative clothing
given to the essence, throughout the Book. We must
try to understand it as best we can, but not waste our
energies in disputing about matters beyond our depth."
(The Holy Qur'an, Text, Translation & Commentary,

published by Shaikh Muhammad Ashraf, Lahore, wvol.1,

page 123).

Sayyid Abul A'la Mawdoodi writes:~

"This implies two important things here:

(1) Allah knows your nature better than yourself or
anybody else: therefore, there is no other alternative

for you but to trust in the Guidance sent down by Him.

(2) The Benevolent Allah Who has been providing for
all your needs, great and small, throughout all the

stages of your life, ever since your mothers conceived
you, could not possibly have neglected to provide for
your guidance, which is after all the greatest need of

-

your life.
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"Muhkam" is that which is precise, exact, clear and
decisive. Muhkamat are those verses of the Qur'an

which have been so couched as to make their meaning
quite plain without any shade of ambiguity. They have
been purposely so worded as to make their meaning
definite and precise leaving little room for misinterpre-
tation. These verses constitute the_fundamental

principles of the Book, i.e., they and they alone
determine the aim and object for which the Qur:'ln has
been sent down., They invite the world to Islam, teach
morals and give warnings. They refute wrong beliefs
and practices, and lay down the way or right living.
They expound the fundamentals of religion and state
beliefs and practices, morals and duties, commandments
and prohibitions. Therefore a seeker after Truth should
turn to these verses as these alone can satisfy his

needs. Naturally such a person will concentrate on

these verses and endeavour to derive the greatest benefit
from them.

"Mutashabihat" are those verses in which there is a
possibility of more than one meaning. Their object is to
give a certain minimum knowledge about the universe, its
beginning and end, the position of man therein, and such
other basic things, for these things are essential for the
formulation of any system of life. It is obvious that no
human language possesses words, expression, idioms etc.,
to depict clearly those supernatural things, which have
never yet been grasped by human senses, nor seen nor
heard nor smelt nor touched nor tasted by human beings.
That is why such supernatural things have to be
described in terms of human life. That is why the Qur'an
uses ambiguous verses in human language which are
liable to give rise to more than one meaning. Thus it

is clear that the main benefit of such verses is that they

s 24
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help one approach the Reality and form a conception

of it. Hence the more one tries to determine their
precise meanings, the more one gets involved in doubts
and ambiguities. As a result of this, one will not be
able to find the Reality but will be led further away
from it and cause mischief. Therefore those, who seek
after the Truth and do not hanker after superfluities,
rest content with the simple idea of Reality they get
from the ambiguous verses, which suffices them for

an understanding of the Qur'an; they concentrate their
whole attention on a fuller comprehension of the Verses
which are precise in meaning. On the other hand, those
who love superfluities or seek after mischief, spend
their time and energies in giving arbitrary interpretations
to the ambiguious verses." (The Meaning of The Qur'an,

pub. Islamic Publication Limited, Lahore, vol.Il p.14-15).

So far as the definition of riba is concerned, it is not

correct to say that riba (interest) prohibited has not been defined in

Qur'an and Sunnah and as such it falls within the area of mutashabihat.

Actually riba was well-known to Arabs in pre-Islamic period and they

charged it on the loans. According to the commentators of the Holy

Qur'an the riba in the pre-Islamic period was that when a loan extended

by an Arab matured, he would ask the borrower for the return of the

principal or for an increase in return for the postponement. If the

borrower was unable to repay the principal when the loan matured, he

would be allowed an extension in the time of repayment with the

continuation of the riba he has been receiving from the borrower.

n_
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According to Imam Fakhruddin al-Razi the Arabs in pre-Islamic
period used to give loans on the condition that evgry month they
will receive a stipulated amount over and above the principal amount.
When the time of settlement came, the principal amount lent was
demanded and if the debtor was unable to pay, the lender increased

the amount in his own favour and granted extension of time.

(Tafsir al-Kabir, Volume VII, Tehran edition page 85).

135. The Holy Prophet said 'oatad! g Yy, ¥

"There is no riba except in the nasiah" (Bukhari, Volume II, page 138,
Beirut edition). Riba al-nasia ‘signifies fixing in advance of ‘a positive
return on a loan as a reward for time. It is riba al-nasia which has been
prohibited in ‘verse 2:275)(A11ah has forbidden interest).There is consensus

of opinion among the Ummah that riba al-nasia is riba prohibited in Islam

as stated by Ibn Abdul Bar in Al-Tamhid. The jurists have defined

riba al-nasia as,

o il o Jl 3ol e e byt pillya

(Any lending arrangement that obligates the borrower to pay a certain
extra amount over and above the principal amount against the
specified deferment. "(Al-Jasas, Abu Bakar, Ahkam al-Qur'an
Vol:1, page 557), Beruit edition). Thus riba does not fall in the
category of mutashabihat in so far as riba al-nasia is conerned.

The opinion of an individual scholar or even a group of scholars in

-~ A ;
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any part of the world shall not affect the consensus of the
opinion on this point. Islamic Figh Academy, Jeddah which is a
representative body of the Muslim world has declared bank interest

in all forms and on all accounts as riba prohibited in Islam.

136. It may further be added that as far as the word

"Riba" and its definition is concerned it has been explained both

by the speech ( Js— ) and act (4= ) of the Holy

Prophet himself, without any room for doubt because the

Injunction was implemented in the practical life and the element

of "Riba" declared unlawful ( l,—> ) haram) and was totally abolished
from the Islamic  economic system once for all and this could only

be possible after clarifying its meaning. The Holy Prophet

( rl_..,a___.l:.djlu.l._.o ) has said:

lada Yolacis Lal, 4 o rb—-"”}o-:: At ”

e * .L)"‘_"”L)' ,_..5_

"Both legal and illegal things are evident but in
between them there are doubtful (suspicious) things
and most of the people have no knowledge about them.
So whoever saves himself from these suspicious

things saves his religion and his honour. And whoever

indulges in these suspicious things is like a shephered who

¢ 3 grazes (his- animals )Jnear the Hima(private pasture)of someone else

71
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and at any moment he is liable to get in it. (O people)
Beware!Every king has a Hima and Hima of Allah on the
earth is His illegal (forbidden) things. Beware! There

is a piece of flesh in the body if it becomes good
(reformed)the whole body become good but if it gets spoilt

the whole body gets spoilt and that is the heart."”

137. As it has been explained in the earlier part of the judgment
there are two types of Riba : (1) Riba al-Nasiah and (2) Riba al-Fadal.
Presently in these petitions we are concerned with Riba al-Nasiah i.e.,
the interest charged on the money lent or in other words the addition
over and above the principal sum advanced on loan. It includes all
kinds of interest irrespective of the fact whether the rate stipulated is
high or low and whether the interest is or is not added to the principal
sum after fixed periods and whether the sum lent is for production or
consumption purposes. So far as this kind of Riba is concerned we

have not come across any difference of opinion regarding its prohibition.
There is no Commentator of the Holy Qur'an, no narrator of Ahadith, and
no Jurist of Islamic Figh worth the name who has even expressed or even
mentioned any doubt regarding any obscurity or ambiguity in its meaning.
The defference of opinion whatever is found is regarding 'Riba al-fadal'
and that is out of discussion in the context of Bank interest which is

under our consideration.

138. Usually it is narrated from Hazrat Umar(aue Jl—es alll 3))
that he said :

" |_AJ!&J,WH,‘_&J‘.J-3L_‘|JSEJJIGJAIJJ|J,‘J ul,l,.._,.]ii,.T -:an_ling‘ a‘“

(ool e azlapml pepamlasdlBagsy) Al
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"The lasl of what was revealed was the verse of
Riba and the Messenger of Allah expired, he did not

elaborate it to us."”

However, some of the people forget to read further that Hadrat 'Umar

e Jle 4 w2 ) also added thereafter :-

PRSP | IO WO | [ PO

"So give up Riba and the doubt" (Musnad Ahmad,
Vol.I, p.36)

Doctor Muhammad Rawwas Qalaji, in his famous book entitled
o et 4l G5 gomge ° published by ' .Ladl s’ p.423, explaining the
above writes :-

"The word 'Reeba’ as uttered by Hazrat Umar alongwith
"Riba" is derived from original root ' sy, ' which means
doubt and herein is meant everything that creates doubt
in the mind about its permissibility. For this reason
Hazrat Umar was extremely cautious in connection with
"Riba" and he used to say : We have left %I- of the
permissible things due to fear of Riba (Refer to Al-
Musannaf Abdur Razzaq, Vol.VIII,p.152). One day he

stood up for address and said:

The last of the revealed verses is the verse of Riba. The
Holy Prophet ( (_.L., ols alll & ) expired before he
could elaborate it to us. So leave what creates doubt in

your minds and do what is absolutely free from doubt."
The stand taken by Hazrat Umar, in fact, shows that whatever he
said was in respect of Riba al-fadal and not Riba al Nasiah. The Holy

Prophet ( ).y ale il JL o ) had explained 'Riba' with regard to
A,h\-"' J
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some six defined things (in case of Riba Al Fadal) but with regard to
other things the explanation about ( |aill |, ) being applicable to
them could not be found and that caused slight difference of opinions
in respect of Riba Al Fadal in certain other things not mentioned speci-

fically. Some of the Fugaha kept Riba al fadal restricted while others

did not confine it to the six commodities but on their analogy extended
the same to other things that contained certain inherent characteristics
of the six commodities mentioned in the hadith. But so far as 'Riba Al-
Nasiah' is concerned, that was made absolutely clear with no difference
whatsoever among the Jurists. It does not appeal to sound reason to even
presume that on one hand the Holy Qur'an declares war in such emphatic
words and says:"Believers"! Be careful of your duty to Allah, relinquish
what remains of Riba, if you are true Believers. But if you do it not,
then be informed of war froml Allah and His Messenger(2:278)"; and on

the other hand may leave the matter of Riba undefined and unexplained.

139, In view of the above the only need of the time for all of us is to
firmly believe and instead of resorting to various alibis reconsider our

position in the light of the later portion of the same verse reproduced as under:-
o u —A, L’.':JJ! Jl Lo l...'..‘,l;t)': YL'.U '\__-l.:.!\jl [,-bt bl
(A=Y 27 hae JT) - Clagdl el wll Gy el W
"And those who are firmly grounded In knowledge say:

We believe In the Book; the whole of it Is from our Lord":

and none Will grasp the Message Except men of understanding.

"Our Lord!:" (they say), "Let not our hearts deviate
Now after Thou hast guided us, But grant us mercy
From Thine own Presence; For Thou art the Grantor
Of bounties without measure." (III:7,8).

q:\../
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140. Now we refer to the concept of Maslaha on the basis of
which the Advisory Council of the Ulama of East Jawa is stated to
have given its verdict in favour of the permissibility of bank interest,
mentioned in the Article titled as "Silent Consensus of the Permissibi-
lity of Bank Interest", produced by Mr.S.M.Zafar.

141. Maslaha is an important principle - of Islamic Law. The

definition given by Al-Khawarazimi of Al-Maslaha is as follows:-
Gl e auliedl piuy gyl ggals oo EBilaetl Enlastlo ol yodf'

(Maslaha) means protection of the objective of Shari'ah which is to

ward off the evils from the mankind). (Al-Shawkani : Irshadul Fuhul

(Jgnidlal_2,1), page 242 ).

142, Imarm Ghazali defines more elaborately the legal principle of
Maslahah. The definition given by him was followed by a number of
jurists.In the works on usul that are known to us, Ghazali's
influence, particularly with reference to Maslahah, is very strong.

As Ibn-e-Khaldun noticed that Basri's Al-Mu'tamad ( 4 seoJ]) and

Ghazali's Al-mustasfa ( :,.h:.....Jl ) remained a major source of
influence for latter writers on usul, until the appreance of Razi's

work al-Mahsul.

143, Ghazali's definition is as follows:

S el Ly Byde giugl Eedie vl o Jo¥l o Bylae o BEalaslllal”
po dolis Juans o6 35l pdoy G wolds §yasdl sy Rediadl il oL
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144, In its essential meaning (aslan) it (Maslahah) is an

expression for seeking something useful (manfa'ah) or removing
something harmful (madarrah). But this is not what we mean,
because seeking utility and removing harm are the purposes

(Iﬁifd-és_i'ii): which‘by .the creation is aimed at and the goodness (Salah)
of creation consists in realizing their goals (Magasid). What we

mean by maslaha is the preservation of the maqsud (objective) of

the law (Shar') which consists of five things: preservation of

religion, of life, of reason, of descendents and property. What

assures the preservation of the five principles (usul) is maslaha
and whatever fails to preserve them is mafsada and its removal is

maslaha. (Al-Kiustasfa, volume-2, page 286).

145. faslaha as understood bythe above definition is then
divided into the following three categories. First, the kind of
maslaha which has a textual evidence in favour of its consideration.
Second is the kind which is denied by textual manifestation.The third
is the kind where there is neither a textual evidence in favour, nor
in contradiction. The first category is valid and can be the basis

of Qiyas. The second is obviously forbidden,It is the third category
.which needs further consideration. Accordingly, the element of
maslaha contained in the third category is further examined from

the view point of its strength (quwwa). From this angle there are

R
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three grades of maslaha: darurat, hajat, tahsin. or tazin . The

preservation of the above mentioned five principles is covered in
the grade of darurat. This is the strongest kind of maslaha. The

second grade consists of those masalih and munasabat which are not

essential in themselves but are necessary to realize in general. The
third grade is neither of the above but exists only for the refine-

ments of things.

146. Keeping this classification in view only that al-maslaha
al-mursala will be accepted which has three qualities: darura,

qat'iyya, kulliyya. Ghazali illustratesthe point with an example.

147. If mbelievers shield themselves with a group of Muslim
captives, to attack this shield means killing innocent Muslims - a
case which is not supported by textual evidence. If Muslin;'s;\.atta‘t:k
is withheld, the unbelievers advance and conquer the territory of
Islam. In this case it is permissible to argue that if even Huslims
do not attack, the lives of the Muslim captives are not safe. The
unbelievers, once they conquer the territory, will root out all
Muslims. If such is the case, then it is necessary to save the whole
of Muslim community rather than to save a part of it. This would
be the reasoning which is acceptable, as it refers to the above
three qualification. . It is daruri because it consists of preserving
one of the five principles; i.e. protection of life. It is gat'i because

it is definitely known that this way the lives of the Muslim community
B
0
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will be saved. It is kulli, because it takes into consideration the
whole of the community, not a part of it. (Mohammad Khalid Masud:

Islamic Legal Philosophy, page 153).

148. Muhammad Sa'i:d Ramdan Al-Buti presented his doctoral

dissertation, Dawabital-maslaha fil-Shari'at al-Islamia, at Azhar

University in 1965. He discussed the subject of Maslaha at length
and established the fact with valuable arguments that Maslaha in
Islamic Shari'ah does not mean only utility and pleasure of this world
without restrictions and qualifications.

He writes that:

It is an established fact tljat Maslaha acknowleged and
accepted by the Islamic Law is that which should be in total confor-
mity with the fundamental principles and basic concepts of Islami

Shari'ah.  (Al-Buti: Dawabit-al-Maslaha, page 121).

149, The most important principle of Islamic Shari'ah which is =
always to be kept in mind is that the concept of Maslaha (Weal) is
regulated, limited and clarified in such a way that nothing remained
obscure or unclear in the concept of Maslaha. Man is created only

for the obedience of Allah and his all actions in this life are

regulated and streamlined by the revealed Law, so as nothing remained
beyond the Holy guidance of Allah and His Prophet(pivs ssle alllle ),
As the Islamic Shari'ah has laid down detailed guiding principles for

all worldly actions of a Believer, it is also established, regulated,
[\ N
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limited and clarified in all the four corners of the concept of

Maslaha, and did not leave the concept on the speculations,

worldly interest and whims of someone. (Dawabit-al-Maslaha,

pages 14-15).

150. We can say in the light of principle of Islamic Shari'ah

that Maslaha has three most pertinent characteristics, which are

as under:-

i) The concept of Maslaha is not merely related to this

ii)

iif)

world. It must cover the life of mankind, the weal
of this world and the weal of life Hereafter because
the life of man is well connected with the life
Hereafter. The life of this world has very strong
relation to the life Hereafter which is a cause and
effect relation. The happiness and success of man
is not merely the worldly success and happiness. On
the other hand, Islam considers such people
successful who would be declared successful in the
life Hereafter. For this reason the life of this world
is only a means to obtain the success and happiness
of the life Hereafter. As the Holy Qur'an says:
"Esyl ladl U] SLsT Las gl "
"But seek, with the (wealth) which Allah has

bestowed on thee for the Home of the Hereafter.(28:77).

In the face of the above discussion it will not be
considered proper for any scholar to interpret the
concept of Maslaha, keeping in view merely the problems

and affairs of this life.(Dawabit-al-Maslaha,pages 45-48).

Maslaha in the light of Islam is not based on the

utility and pleasure of this life alone (Ibid, page 54).

The requirements and the weal of the religion of Islam

is one the fore-front of everything. Thus the Injunctions

A
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of Islam as laid down in the Holy Qur'an and Sunnah of the
Holy Prophet ( rJ..,l.,,-.lu..Ul._,J-a) should be protected first
and nothing contrary to the said Injunctions of Islam could in

any way be considered Maslaha acceptable to Islam.
151, Further discussing the subject, Al-Buti said that there are four
(4) controlling factors to control Maslaha so that this should remain within
the parameter of Islamic Shari'ah, viz.

i) The Maslaha should be in complete conformity with basic
principles of Islamic Shari'ah and help to provide facilities
for man so that he may become an obedient servant of Allah

in his all actions of life.

ii) Maslaha should naturally be in accordance with the Injunctiors
of Islam as laid down in the Holy Qur'an and Sunnah of the
Holy Prophet ( plujaslsalll lo). There was a consensus
of opinion among the companions of the Holy Prophet
( p—lusarle oLl o) that Maslaha repugnant to the Holy
Qur'an and Sunnah of the Holy Prophet ( plegaalealdl o)

is liable to be repulsed.

iii) Maslaha should not be in contradiction with some correct

analogy.

iv) It must not damage some other greater and more effective

Maslaha. (Dawabit-al-Maslah, PP 18-252),

Thus,the rule of Maslaha ( &—=—las ) or Ijtihad is applicable only when
there is no direct text of the Holy Qur'an or Sunnah of the Holy Prophet

in a matter.. We have just witnessed that there are several Verses of the
Holy Qur'an and Ahadith of the Holy Prophet which throw sufficient light

on the definition of interest and its other aspects and the Ummah is unanimous
on the definition and prohibition of riba al-nasia.

152. In view of the above discussion the rule of Maslaha can't be

invoked in aid to permissibility of "Bank Interest".
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153. For consideration of the other point, whether an increase

to offset the depreciation in the value of currency can be justified and
considered as an alternate and substitute for interest, in the eye of
Shari'ah, we may quote first from the well-known works on Economics as
to the theory of inflation and indexation, purely from economic point of
view, and then we would examine the same on the anvil of the Qur'an
and Sunnah.

154. “Inflation is a persistent tendency for the prices of most of
the goods and services to rise over time. Inflation has been a world-wide
problem through—out’much of the 20th century. Nonetheless,inflation has
proved to be extremely difficult for economists to define or to distinguish
from related problems.

155. It is often hard to determine whether a rise in the price of
one product is part of an inflationary trend in the economy as a whole
or simply reflects consumer's willingness, at some point, to spend more of
their incomes on that particular produet? (Collier's Encyclopeadia Vol.13

p.7 USA).

156. “By inflation, in ordinary language, is meant a process of
rising prices. A situation is described as inflationary when either the
prices or the supply of money are rising, because both will rise
together........ It can be said that when money supply increases it
results partly in the increase of out-put (GNP) and it partly feeds the

rise in prices. And when the supply of out-put lags far behind, the
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rise in prices is described as inflationary. In Coulborn's words, it is a
case of too much money-chasing to a few goods; thus, inflation is
generally associated with an abnormal increase in the quantity of money
- - 3 - - “ 3 h -

resulting in abnormal rise in prices. (K.K.D.Modern Economic Theory,
Lahore, P.435).

s ) . |
157. J.L.Hanson describing the term of inflation says that there
are three senses in which this term is used:

1. Inflation on the Gold Standard, where a moderate and

controlled expansion of bank credit is encouraged by the Central bank

whenever there is an inflow of gold, the extent of an inflation in such

circumstances is rigidly controlled since it is dependent on the amount

of gold the country concerned has acquired.

2. Persistent (or Creeping) Inflation, is a condition where the

volume of purchasing power is persistently running ahead of the out-put

of goods and services available to consumers and producers; with the

result that there is a persistent tendency for prices and wages to rise,

that is for the value of money to fall....... Since 1939 all countries have

experienced varying degrees of persistent inflation.

3. Hyper-inflation ,(alternatively known as a galloping' or

'‘runaway' inflation) occurs when a persistent inflation gets out of control
and the value of money declines rapidly to a tiny fraction of its former
value and eventually to almost nothing, so that a new currency unit

has to be adopted” (J.L.Hanson: A Dictionary of Economics and

Commerce, 5th Ed.London P.262).
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158. Inflation is a very complex phenomenon. There is no sovereign
remedy to combat it. Measurers have to be taken on several fronts,
monetary and non-monetary, to flight. An effective supplementary

device for controlling inflation is what has been called 'indexation'.

159. J.L.Hansom defines 'indexation' as follows:

™A system of relating income, especially from investment, to
the retail price index in a time of inflation in order to offset the fall
in the value of money'.fi (ibid p.255).
160. "Mgeonomic variables are indexed to maintain the real value of
variables which are measured in money units. The technique is to link a
variable with a selected index e.g. wages may be linked to retail price
index. The object is to prevent the erosion of real wages irrespective of
changes in the price level. Similarly, the rate of interest can be indexed
so that positive rate of return on money can be protected in real terms.
Tax system constitutes an irﬁportant area of indexation so that the
proportion of deducted earnings can be kept relatively constant over timeﬁ.
(K.K.Dewett:. Modern Economic Theory, ed.83,Karachi,p.448).
. 161. Economists have considerably elaborated the merits and
demerits of indexation and it clearly appears from the study of the
relevant material that the demerits of the theory surpass greatly than
that of its merits. Anyhow indexation has not been considered a cure for
inflation, rather it tends to perpetuate and accelerate inflation and to be

self-defeating.
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162. _Indexation may be feasible in respect of wages, salaries and
pensions to a mild extent as a temporary sedative for the pain of inflation.
But it is difficult to see how a just case could be built for the indexation
of financial assets. Since investors (who not only save but also take the
risk of investment) are not assured of a stable real value of their invest-
ments, why should savers and cash holders be so assured when they don't
even take the risk. Instead of introducing inequities through indexation
it would be just to ask the holders of cash to seek protection through
investment. Indexation would tend to induce savers to shy away from
risk capital which has been emphasized in the Islamic value system and
which is necessary for a growing economy. It would hence be desirable
to induce savers to offset any erosion in the real value of their savings through
investment". (M.Umar Chapia, Towards a Just Monetary System, Leicester Edition,p.40).
163. We have heard a number of Economists and Bankers in answer
to the Questionnaire, reproduced earlier, issued by this Court. Each one

of them opposed in clear terms, though briefly, the proposition of indexation

based on inflation to be adopted as substitute or alternate to the
Institution of "Interest". Dr.S.M.Hasanuz Zaman, Chief of the Islamic
Banking Division of the State Bank of Pakistan whom we also heard on the
Questionnaire, made a request at the conclusion of his submission on the
Questionnaire that he may be given one full day to speak on indexation
based on inflation as a compensation payable by the borrower to the

lender/Bank for the use of loan, borrowed by him, to be adopted as a

substitute or alternate to the "Interest", as he has been doing intensive

-
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research on the subject for about five years. We, therefore, specially

invited him to Islamabad and heard him one full day. His mastery over the
subject and his learned exposition was excellent and was of immense

help to us. We would, therefore, like to reproduce,from the learned
paper, which he sent to us,later on, on our request wherein he has
summarised the said discussion on the subject which is not only new but
important as well,In his own words :-

164. "About twenty-one countries of world have introduced
indexation but the coverage of indexation is not similar in different
countries. A large number of countries have indexed wages, pensions
and social security payments. Some other countries have indexed a
single bond while many countries have indexed different forms of
investments. Brazil is the only country to adopt this practice comprehen-
sively. It is because of these differences that the technique of
indexation and the choice of index differ in different countries. The most
common technique of indexation is linking wage or investment to
consumer prices or cost of living. Some countries make advance
adjustments with prices while most countries practice ex post facto
adjustments, The period of adjustment ranges from one month to one
year; in some cases even three years.

165. The merits attributed to indexation are generally

theoretical. As against it the contestants of this approach have based

their arguments partly on theory and largely on the basis of experience

(im;—"
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gained in different countries of the world.

166. In ultimate analysis indexation would mean that some one

has to compensate the sufferer for the damage caused to the purchasing
power of money or for decrease in its value. It may be payable by the
government, the employer, the borrower or the banker. In order to
examine if the Sharia justifies such a payment by any of these parties
we shall have to apply the Islamic law of compensation to these
transactions after we have determined the person or the institution
responsible for ‘inﬂation.

167. In the Sharia return on physical human contribution and on
financial contribution is gov.erned by two different sets of rules. The
former is assigned a fixed remuneration. The government may, if
necessary, fix a minimum rate of remuneration and leave the maximum
to market forces. On the other hand financial contribution in the form
of a loan or a debt is to be rewarded exactly in the same kind and
quantity; and excess over and above the sum lent would become
interest and is treated to be strictly prohibited. This fact is borne out
in the Quran, the Holy Prophet's tradition and the detailed discussion
by all the fugaha of all the schools of thought without any exception.
168. The Muslim jurists are so particular about this Quranic
prohibition that they have disapproved this practice in all these
transactions where deferred transfer of commodity or money is involved.

Thus the purview of this prohibition covers not only loans and debts

r{t/
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but also credit, barter, deferred exchange of currency, demonetization,
delayed payment of remuneration after devaluation or revaluation,
indemnity and change in the unit of currency at the time of redemption

of loan,

169. Guided by the hadith the fugaha have opined that in case
dirhams or dinars are lent out by counting, they will be paid back by
counting not by weight. Similarly in case these are lent out by weight
they will be returned by weight not by counting. In respect of the loan
of a commodity it is further provided by the fuqaha that it should be
returned in the same kind and quantity irrespective of any change in
its price at the time of return of the loan.

170. In case the amount of loan is in terms of fulus or smaller
pieces of dirhams which the government has banned and which has
become out of currency the creditor will take its price. He will not be
bound to accept this coin..... because the defect has occured when the
coin was in the borrower's possession........The price of the fulus

will be fixed as current on the date of borrowing and the creditor will
take it irrespective of the degree of defect in its value. But in case the
coin, inspite of demonetization, is still in currency and popular, the
creditor shall accept the fulus. This approach is based on a general
principle that in the case of loan of a fungible goods the creditor will
be paid the same quantity of identical goods irrespective of whether

the value of such goods increases, decreases, or remains unchanged

A
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during the period of loan. The same approach has been made by them
in the case of payment of oustanding wage remuneration.

171. Another situation that causes liability is unlawful occupation

of somebody's property (ghasb, usurpation). The usurper (ghasib) is
called upon to return the goods or, in the case of destruction of goods,
its price whenever the court orders him to do so. The usurper will not
be required to indemnify the loss caused to the value of the property
as a result of a fall in its price.

172. The approach to lineage as made by our fugaha is very clear
and consistent. The same consistency exists in case liability of deferred
payment arises not as a result of a transaction of loan but even when it
arises as a result of barter, demonetization, debasement, devaluation or
revaluation, remuneration and compensation and indemnity. In all these
situations a loan is to be returned in the same unit of currency and the
same amount, irrespective of any change in its relative value in terms
of other goods or currency. Any violation of this principle would be

a violation of the Quranic prohibition of riba and of the holy Prophet's
injunctions. The fugaha are so rigid in this principle that they do not
relax it even in the case of redemption of the liability of dower to a
wife, According to Alamgiri the amount fixed for dower will be payable
to wife without any regard to increase or decrease in the value of
currency on the date of payment.

173. Another objectionable point from the Shari'iangle is the

element of ignorance and uncertainty that is observable in indexation.

f‘llt./
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In the Sharia one of the conditions of a contract of deferred payment

is precisely determining the liability at the time of making contract.

Ignorance from this liability makes the contract void. In indexation the

liability is known on the date it is due. In order to solve the problem of

time lag between the period for which a change in the price level is

observable and the period in which the price level adjustment is applied

to the transaction, some countries have accommodated projected inflation

also in the index. While ex post indexation involves an element of

ignorance (jahl), projected inflation involves the element of uncertainty

(gharar) too that makes a contract null and void.

174. While the principlelof linking loans and debts to purchasing
-

power cannot be justified on textual grounds there may yet be some

arguments to adduce for indexation on rational and logical plane. We may

examine these arguments in the following lines:-

1. The phenomenon of world wide inflation causing hazards in
economic life of man was never experienced before. It is, therefore,
necessary to do ijtihad and not stick to the opinions of the early fugaha.
The answer to this argument is that the rule is that ijtihad is done
only where textual argument, nass does not exist. And because this
problem is guided by a nass, ijtihad is invalid.

2. The holy Prophet has said that no damage should be done

nor any should be borne. Inflation is a damage to the purchasing power

of money. Indexation is a redress against this damage. In order to

A
U
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answer this question we shall have to examine the applicability of the
Islamic law of indemnity in context of indexation. The law provides
that a person responsible for inflicting a damage should indemnify the
sufferer. The question will arise as to who of a multitude of factors
responsible for inflation will be made to indemnify the sufferer. In case
trade unions are responsible for a cost-push inflation how a bank can be
justified in making the entrepreneur indemnify the fall in value of its
loan money? Will it not be a double punishment to the entrepreneur
through paying higher wages to the labour and higher cost of loan to
the bank? Why a borrower should be made to pay for a fall in value of
money that occurs due to demand-pull inflation caused by receivers of
foreign remittances or the recipients of high salaries and those
charging fabulous profits. In some countries indexation is limited to
government bonds. It means the government indemnifies only the bond
holders. The question would arise as to on whose expense bond holders
are being indemnified. Public treasury is mostly financed by publie
taxes. In other words it is the entire society which is indemnifying the
bond holder only,although every body in the society is equally the
sufferer.

3. It can be advocated that the government being quardian of
the interest of the people (wali al'am) may indemnify the people of their
loss in the purchasing power of money whether or not it is responsible

for it. In this respect the guiding principle is that a damage is to be
AN
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redressed. The answer to this plea is that the rule is applied only when

one is sure that a damage will not be replaced by a bigger damage or
a similar damage. Another condition is that mild damage will be endured
to get rid of a serious damage. The third condition is that a particular
damage may be tolerated to redress a general damage. Contrary to it
indexation according to observers is a mechanism which is very much
complicated to devise and operate and is a recipe for built.in inflation.
The question will arise if we would like to resort to a more complicated
mechanism in place of a simple routine without expecting and check on
inflation. There is no doubt that monetary expansion brought about by
rising public expenditure through deficit financing is treated to be a
policy that causes inflation even if no other factors responsible for this
situation are combined. But the question will arise why the government
resorts to money expansion. The answer is that the government does so
for overall development of the community, the whole country and the
posterity. Confining the government expenditure to regular budget and
neglecting the major development programmes involving huge expenditure
can save the people from the hardships of inflation. But at which cost?
In the present day world, at the cost of economic and political survival.
This means protection from a minor damage at the cost of a serious
damage to the community. Moreover development programmes and defence
preparations may be withdrawn in favour of the purchasing power of the

present generation but this may be done only at the expense of the

o
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existence of freedom and of the economic prosperity of the posterity.
Thus a particular damage will be avoided by exposing the country to a
general damage.

4. Another argument that may be adduced in support of
indexation is that during inflation trade unions succeed in increasing
their wages. If such increase is permissible in the Sharia on the ground
of increase in prices how indexation, can be treated to be unjustifiable.
It is a fallacious analogy because in the Sharia return on service is
governed by a different rule than loan. Any increase in return on service
is increase in remuneration while increase in the amount of loan is
interest. The former is permissible; the latter prohibited.

175. The following further points discard the idea of indexation
on rational grounds'.- He states:-

(a) Value of money is a relative term. It does not represent
the intrinsic characteristics of money which are its being a medium of
exchange and a unit of account. During inflation it is the relative
characteristic -- future value in terms of exchange --- that is affected.
This latter characteristic has never remained constant since the day
money was introduced. This has been so even when full-bodied money
was in currency. Now the question is:Has any weakness crept within
money itself that has reduced its purchasing power? Or there is
something wrong with the seller of the commodity who is claiming more

money for the same commodity. It is surely the latter factor that is

at
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responsible for increase in price because supply of goods and services
is not matching the existing quantity of money. The intrinsic
characteristics of money are intact. The fact that the rate of increase
of prices is not generally indentical is also a proof to suggest that the
defect does not lie in money; it is the difference in demand for or supply
of different goods and services that causes this distortion.

(b) The basic idea behind indexation is indemnifying the owner/
creditor for the loss incurred in future purchasing power of money. And
this future is not the moment when a loan is redeemed; it begins from
this moment. Thus it is not only the purchasing power of money that
should be guaranteed but also the prospective potential of money that
should be ensured. And this is an impossible condition to follow. This
means that indexation alone will never fulfil the standard of justice.

(c) Another aspect of this injustice is the choice of index itself
which represents the basket of consumer goods and their weights that
are included in price index. The index represents the consumption habit
of an 'average person', which does not represent the overwhelming
majority of actual persons. This will be unjust for many and
unjustifiable favour for others. Moreover the basket will either. represent
the expenditure in the whole country/region or a fresh basket will have
to be devised for each locality representing a different mode of living,
price structure, substitutions, traditions, habits and such other factors.

Another distinction will have to be made classwise.

A
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(d) Apart from this spatial injustice the index also involves

temporal injustice. Index can be made on the basis of prices on some

particular date or on the basis of average prices during a particular

period, once, twice, thrice or four times a year. Unlike it savings,

lendings and redemptions are an every day business. Thus average

prices will never be precisely factual and fair.

(e) Another aspect of injustice of the index lies in its macro-

approach. It can be accepted that the loss in purchasing power of money

should be made up. But the question is for whom? It is the savers

individually, not collectively, whose purchasing power is to be made up.

The question then arises: Is the loss in purchasing power of all the

individual savers is according to the consumer basket which is the

index? It will be found that nobody saves for the purchase of index

basket and linking anybody's savings to any sort of basket will be

unrealistic and unjust. If the loss in purchasing is really to be

compensated it should be done according to loss suffered by individual

saver. And this is impossible. Compensating the loss in purchasing

power of money is a micro-economic phenomenon. Dealing with it on

macro-level will always be unjust.

() In addition to all these injustices the point is that it is not

the act of lending that erodes purchasing power of money; it is the act

of saving that is responsible for decline in its value whether or not it

is advanced as a loan. As such compensation for this loss from the

A

borrower is unjust.
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(g) Stability in prices is an ideal. It can be achieved and
maintained in a primitive, stationary society for a very long period but
in a dynamic society for a very short period. Stable prices in the face
of fast changing habits, modes of production, consumption patterns,
standards of living, inventions and defence technology is an inaccessible
ideal.

(h) While arguing for indexation the entire discussion seems to
assume a permanent inflationary situation in the future. Wisdom demands
for also assuming the fate of indexation in a reverse situation. If
indexation is applied during high rate of deflation or during recession
also, the ruin that its psychological reaction will bring about can be
easily visualized.

(i) Indexation is prescribed by some economists to remedy the
two failing of money viz. a store of value and a standard of deferred
payment which appear due to inflation. But the interesting point is
that by this remedy money loses one more characteristic viz. a measure
of value, without restoring the lost characteristics. .

(i) There is also an argument which rejects the odium that has
been attached with inflation. According to this approach the protest
against inflation is by and large a psycological reaction because the rate
of increase in savings of the people is not commensurate with the rate of
increase in incomes, due to simultaneous increase in the rate of expendi-

ture on ever increasing consumer items. The opinion rejects overemphasis



=176~

on the need for maintaining price stability at all costs which in the
Sharia is not an end itself but is intended to achieve some other object.
The opinion relies upon Schultze's sectoral demand shift theory therefrom
concluding that price stability in developing countries is a far cry.

(k) As most of the interest-free loans are non-productive,
compensation will be unjustifiable from borrowers point of view.

() In case the rate of inflation is higher than the rate of profits,
it will discourage the banks to accept loan accounts and to advance funds
on equity basis.

(m) Indexation by banks would have serious repurcussions on
voluntary private lending in the Islamic society. If individuals also are
tempted : to adopt this scheme, it will open the floodgates to interest.

(n) It is also claimed that indexation would bring about confusion
in the entire currency system by attributing different values to the
same money according to its repository. Thus the same money in imprest,
in bank, and in business will bear three different values. During
inflation value of money in imprest will continue to fall; value of money
in business will depend on its productivity and the value of money in
bank which is advanced as indexed loan will remain constant. This will
take away_t_l{g,basic characteristic of money which makes it a unit of

account,
(o) In indexation the index-basket as presently known and

practised determines the standard of settlement of money debts in the

'.‘n\“— A
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future. In Islamic law it is mal that can be lent and borrowed and that is

the standard of deferred payment. It is the quantity of this mzl that is
contracted to be returned. Mal has a value and has a want. Basket of
commodities is an accounting concept. It has no value because it has no
want and is not demanded, nor supplied. Thus it is doubtful if determining
this basket as a standard of value in future payments would be acceptable

in Islamic law.

176. There is no doubt that if inflation is allowed to grow beyond
a reasonable limit, this may dry up investment in public utilities;encourage
hoarding and speculation by discouraging interest in socially desirable
channels. It may lead to flight of domestic capital, It may cause a decline
in the overall real income in the economy. It may adversely affect the
distribution of real incomes in different group of the society mainly to the
detriment of the fixed income groups. All these factors create a situation
that is not desirable in Islam. There should be a means of redressing these
evils and indexation is claimed to be one such technique. But an evil,as
already discussed above, should not be redressed by a similar or a bigger
evil. Muslim economists should try to explore the ways of fighting
inflation within the sanctions provided by the Sharia. If Chile, for
example, can succeed in devising a non-monetarist formula for fighting
inflation there is no reason why our economists should insist on a device
that apart from violating the rules of the Sharia, has failed to cure the

evils of inflation,Dr.Zaman concludes. ‘n\
LR
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177. The arguments given in support of indexation are mostly

based on some economic principles and do not relate to Shari'ah.
178. A clear and distinet principle has been laid down by the
Sunnah of the Holy Prophet:
"Ll sy e a2y gl el 2 pyE UST

(The benefit derived from any loan is one of different aspects of riba).
(Bayhaqi: Sunan-al-Kubra, Vol.V, P.350).
179. There are several Ahadith which show that any advantage
drawn through loan is not permissible:-

It is narrated from Anas Bin Malik that the Holy Prophet
said that when one of you grants a loan and the borrower offers him
a dish, he should not accept it; and if the borrower offers a ride on an
animal, he should not ride, unless .the two of them have been previously
accustomed to exchanging such favours mutually. (Bayhagqi: Sunan-al-
Kubra, Vol.V, P.350).
180. Imam Malik says that there is complete agreement among the
Muslim jurists (and economists) regarding the prohibition of all credit
transactions, where someone gives a loan to another person for a fixed
period but the borrower repays (or promises to repay) the sum due
before the specified date when the creditor reduces the time of loan due;
or when the creditor, increases the time of repayment after the expiry of
the period of loan and the debtor (promises) to increase the amount of

his debt by a fixed additional sum. According to Imam Malik, it is pure

f‘r.
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interest and there is no doubt about it. (Al-Muatta : Imiam -Malik (Ch:.Buy"),

Beruit,Vol.2 P:672.. Also see Afzalur Rahman: Economic Doctrines of

Islam. Vol.11, P.73 Lahore).

v

181. The Muslim jurists have been of the view that if the currency
became depreciated at the time of the repayment of loan the borrower
will have to repay the same number (quantity) of coin, and he will not be
liable to pay anything more.

Imam Malik says:

" L—lJJ-ﬁJEdI—nj, 8-1.1;&\&‘-” -JJJJJI Ib—” u.hl&ﬁ._js" .

(Whatever thing you give to person on the condition that it will be
returned to you after a fixed time, and the borrower returns it to you
alongwith some addition, it will be riba. (Al-Mudwawanah al-Kubrah
vol.4 P.25).
Ibn Abidin: says:
Tlalin e S Logls podl oy "
(If some one borrowed some coins, the value of which became depreciated

at the time of its payment, he will pay the same). (Ibn Abidin: Tankeeh-

al-Ruqgood,Vol.2 P.62).
He further stated that:
Lacaad cude Sy wuss o 131 uedsdl ol 1 asaaly "
e aaedl e Lo Jhe aaledcunsy gl
(The jurists are unanimous on the point that (in case of loan) if the value
of the coins, without its being stagmant, increased or decreased, the

borrower have to pay the same number which he borrowed). (ibid).
Ubadah Ibn Samit reported that the Holy Prophet (S.A.W.S)

said:
soidly el peldly dl pdly dasdlgcadlceadl
cilisl 1505 anlay #lams #1gm Jhas Yoo pledly pladly yacalls
M e Ly oS 18] 38 S | gend bl s
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(Gold for gold, silver for silver, wheat for wheat, barley for barley,
dates for dates and salt for salt-like for like, equal for equal and hand-
to-hand; if the commodities . differ, .then you may sell as you wish,

provided that the exchange is hand-to-hand. (Sahih Muslim: Beirut,

Baba-al-Sarfe wa bay' dhabi bil waraqi nagdan;

( p.312) Tolai gsplle el pn sl LT i
183 Gold and silver (currency) have been counted among the six
&4

commodities about which it has been ordained that the transactions among
these commodities: must be like for like, equal for equal and hand to hand.
If some-one borrows Rs:100/- from the bank which have to be paid back
after one year, and this amount after indexation becomes Rs:120/- or so, it
would fall into the category of Riba, as enunciated in the aforesaid Hadith

and comes within the ambit of Riba-al-Nasia'h as well as Riba-al-fadl.

183. In fact,currency transactions, in Shariah, are not treated
differently from comodity transactions in so far as lending and borrowing
are concerned. As such no allowance can be made for the change in the
value of the money. (Ziaud Din Ahmad: Money and Banking in Islam,
Islamabad, p.184).

184. Referring to the above mentioned Hadith,Umar Chapra, Economic
Adviser to Saudi Arabia, has observed that:

The rationale for the objection is that if gold (or any other
commpdity) is used as a denominator, .then the lender can reclaim the
loan only in terms of the same denominator irrespective of whether its price
rises or falls. The lender cannot be given the right to use money or the

specified commodity as a denominator at his own option if he does not wish

f’t o
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to indulge in riba-al-fadl. (Towards a Just Monetary System,P.41).
185, Supporting the arguments of M:Umar Chapra,Dr.Hajatullah
Siddiqui stated that Chapra has rightly argued that indexation is no cure
for inflation. It may even accelerate it. Besides that: 'even though it is
proposed with the innocent objective of doing justice to the riba-free
lender, it has the potential of doing gross injustice to the borrower. As
Kahf observes, 'the attempt to compensate one party for erosion in the
value of money is unfair and unjust, and it will be redundant if every body
were to be compensated for the sake of justice. (Manzer Khaf in his
discussion on Chapra's paper. Proceedingsof the Makka Seminar, 19‘8?’).
According to him indexation would also violate the Islamic prohibition of
riba 'l-fadl. Zubair also finds indexation to be against Islamie principles
and without any basis in Shari'ah.
186. We will soon revert, with some more details, to the proceedings
of the Seminar held’ at Jeddah or the question of "Indexation and its

application in the Islamic Economy". Refer to para 227 infra.

187. As far as the loan transactions in commodities are concerned,

Abdul Rahman Al-Jaziri writes:

o o el BS e aleais S5 wilens Ll o
S g B S g mlen ST aalie o e L ol e
25 omly sl 5y b B e aS LSea a3y A 35 panS Wi
e S alll ol 60 o - N i e 5y 88 Sl b gl
ole 250 LSS ) — b Lol L8 o 5 Ly o 358 Huge LS o
R PO TN PR P | NP | PPN O | ;;_.Jil..,.nl.a._n-ﬁ\

(A oo« valay [y Olon, Glh,l st
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188. Allama Kasani elaboratingthe point says that if someone borrowed
loan on the condition that he will repay some benefit over and above the
loan or some one borrowed depreciated coins on the condition that he will
repay the correct one, the transaction will not be considered as legal.

The relevant text of Al-Kasani is as under :-
b ik prad e op% Yol g pRllok ) e s A LI 7
w2l 4l oo ele 9 ol e i aloadpil Ly G J 0N
<V e el ol o) e gy W imie o o oy byt
Ll Y Ja oY L et iby, sl Golpll Y, Lai 2 55 oo o

(r1of\fc‘l;allc:l.1._.:‘_,:L.lﬂ|J el Ll aas, LJIGE- el 5e

(As far as loan is concerned it is pertinent to mention here
that it should not consist upon any kind of benefit, if it be
so it will not be legal, for example, if someone gave stagnant
coins as a loan on the condition that the borrower will pay
correct coins or give anything of benefit at the time of the
payment of loan. This kind of transaction will not be consi-
dered as legal because the Holy Prophet( l,_L.., ale A ke )
prohibited such kind of loan which brings any kind of benefit.
The principle in this is that any stipulated benefit in the
transaction is Riba, for the reason that this benefit is not in
compensation of any thing. It is obligatory on every Muslim

to prevent himself from actual Riba and the doubt of Riba).

189. Zaila'i also discussed the subject and elaborated the point

_that if a person borrows some coins or currency as loan and on the
time of repayment these coins become stagnant and the currency
becomes devaluated, he will be liable to pay the same according to the

opinion of Imam Abu Hanifa, and according to the Abu Yousaf he will be
o
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liable to pay the value oi the time of borrowing. He says:-
o VB, as ) e 1ia, lal o, e pll Ll e a S,y
ot o Syl y o pgdd] oY laas WS lay, jdas «Y lazas 3,
O U sl o phill L gty LS el crmi il ool
Sl ) LTy e aie g el gy Gad ya gy ) s

(1(7 o¥ al>

(In case loan coins become stagnant these will be returned as
they were borrowed according to Imam Abu Hanifa, while Imam
Abu Yousaf and Imam Muhammad are of the opinion that the
price of these coins will be returned back. There argument
is that the coins do not maintain their value and borrower is
obliged to repay the same value. Imam Abu Yousuf is of the
opinion that the coins to be returned.wi].l be of the value of the
time of borrowing, while Imam Muhammad is of the opinion that

these coins will be of the value when they become stagnant).

190. Shamsul Aimmah Imam Shamsuddin Al-Sarakhsi says :-
( T’-_,‘-i'E,L’...._..J'- Jo gl e =Y N 3 U.i.:_;.-I,JI'

(The borrower is liable to pay only the same coins).

Al-Sarkhsi further says that similarity must be observed in
transaction of loan. He says:-
() oI F gl ) e plaidly

(Under loan transaction that the same amount should be

returned without any increase or decrease).
191. Imam Ibn Qudama al-Maqdisi has also discussed the question
elaborately and stated that the borrower should .return the same as he borrowed

whether there may be an increase in the value or there may be devaluation.
P I K
(F e o €go iandl Bl i s i)

(The borrower should pay the same coins or currency irrespective

of any increase or decrease occurred in the currency).

T s
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192. There is no difference of opinion among the jurists that any
increase stipulated to be paid on the amount originally lent out is riba
(interest) and is prohibited. The jurists have also applied this principle

in case of loan taken in dirhams and dinars. In this connection Ibn Qudamah

writes:
gy loae Bdnls loae Loy Jolesn pal judl cnlS o1y "

"

. I—ljj Jy l_anuaJ.i.‘:....I 0'3 | gas

(If dirhams are lent out by counting, they will be paid back by counting
and not by weight. Similarly in case they are lent out by weight they will
be returned by weight and not be counting. (Ibn Qudamah, Al-Mughni,

., Beirut,Lahore,Vol.I¥,pages -356,357).

193. The jurists further concur that currency transactions are
treated like commodity transactions in matter of lending and borrowing
and, that is, --the same quantity should be returned as was borrowed
even though the value of the currency may have.changed at the time of

the return. In this connection a famous Hamafi jurist, Allama Ibn Abdin,

writes:
Lane s enld Sy wuSs ot 131 uedadl o1 | gewaly ™

" suedl e s Lo Jis audedcuas, ol

(There is consensus among the jurist that in case of loan taken in currency
( »s3) which has not been demonetized but either it has evaluated or
devaluated, ‘the borrower will pay the same quantity (in number) as he
has borrowed." (Ibn Abidim, ., Rasail, Lahore;Vol.Il,page 62)-

194. The same approach has been extended by the jurists in case

of payment of outstanding wages or remuneration. In this connection it

is stated in Fatawa Alamgiri that the worker will be paid his contracted

amount of remuneration even though the value 'of this money has changed
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before he is paid his due.

195. The jurists are so strict in this matter that they do not relax
this principle even in the case of rdemption of the liability of dower to
a wife. The amount fixed for dower will be payable to wife without any
regard to increase or decrease in the value of currency on the date of
payment:

Copaey Yodd glcias, oSy phins ply wSo ob LU0 T

(Fatawa Alamgiri, Vol.Il, P.205).

196. The jurists have further applied this principle in the case
of usurpation. The same amount and kind of money as usurped will be
payable to the owner without any consideration to its value at the time of
payment. The usurper will not be required to indemnify the loss caused
to the value of the property or money as a result of a fall in its price:

oo ledl aadn ad Gleddl paend Benddl cads ply "
A (Ibn Qudama Al-Mughni, Riadh, Vol.V, P.288-289).

197. Moreover, it seems unjust and exploitative for a lender to
insist on getting a compensation for the erosion in the value of money
post facto, while he is not prepared to accept a lower amount in case the
value of money appreciates. It poses a question:why should a lender be
protected against inflation while the borrower is not similarly protected
against deflation?

198. Indexation is done due to inflation and inflation is caused

either by government, or by the society itself, or by consumer, or by

aﬁ‘
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natural constraints or by trade unions or traders or by international
factors. In a large number of cases all the factors taken together are
responsible. In case trade unions are responsible for a cost-push inflation
how a bank can be justified in making the enterpreneur indemnify the fall
in value of its loan money? Will it not be a double punishment to the
enterpreneur through paying higher wages to the labour and higher cost
of loan to the bank? In the same way, why a borrower should be made
responsible to pay for a fall in value of money that occurs due to demand-
pull inflation?
199. According to Islamic Law a person responsible for inflicting
a damage should indemify the sufferer and no other person will be held

responsible for that. The Holy Qur'an says:

"ol ois Ea3la 53 Yy Lagde ¥ eis JScaass Wy "

(Every soul draws the need of its acts on none but itself: no bearer of

burdens can bear the burden of another." (6:164).

200. The Council of Islamic Ideology in 1980 has also considered
the issue of indexation in its Report on the Elimination of Interest from
the Economy. The observation of the Council at P.12 is as follows: -

"Under the Shari'ah, currency transactions are not treated
differently from commodity transaction in so far as lending
and borrowing are concerned. The basic principle is that the-
same quantity (units) should be returned as was borrowed
even though the price of the commodity may have changed

in the meantime. For example, if one maund of wheat has
been borrowed, the borrower will have to return one maund

of wheat even though the price of one maund wheat may have

3 5
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risen from Rs.30/- to Rs.50/- per maund or fallen to Rs.15/-
Similarly, if the borrowing consisted of a specified amount of
money, say Rs.1,000/- the borrower will have to repay the

same amount of money even if the value of rupee in terms of

other goods and services may have changed durig the period."

201. Mawlana Muhammad Taqi Usmani, in his paper presented at a
Seminar held at Jeddah under the auspices of Islamic Development Bank,
Urdu translation whereof published in the two issues for the months of

March and April, 1989 of his Urdu monthly journal Al-Balagh ( ekl
ol sl
Karachi, under the caption ' &3 &5l 0s2SSlal 53l arydcyd oS oS

after referring to several Ahadith of the Holy Prophet ( plosalealdl ooy

observed that -

b By S ol v asb pals Sl ol dulel ples Yl a2y

B ol e sl By 0 o wies ol ol JSles g e a2 as
cosel oLl t o s slamel SIS oglin Sl g fogey Jlsel
Jol e oo 38 LS50 slales 51 551 0 58 o0y 98 W30 oo o0 e
93 L Ao o 8ad oS (Sul) (S pad 58 s o2 sl ¢ o8 Logd ol uae
Yo o e la b Jl e LS S Blad WS oplis Sl gme ol Ay 95 00

202. The learned writer thus opined at the end of his paper
that -
okt (Imdexation)4.sL51 " 1S a A8 pouliols f wdow Yo sjaie o Jlo e !

s 88 S 81 gl b e sy puad sl 51l e Jal e ples ol
s Sl i 50 SLLS an w bloel e sl e S ol
o ot w3y Ll i o e S 88 95 o pdn Suln) e sull) S
L Lo LS pdly G e ) (Scoulel iyl 20 o ol &S pmas
3bs Loyt LS by5 (S ajlanl jyl JSB1 e ol (S ysdss 85 e
g oSl S manly a1l S atend oS (SaSlul (S (505 1] e

T - s il A e
203. We may also refer to 'Maqalat-e-Saeedi ( e YL )

by Allama Ghulam Rasool Saeedi, Lahore, 1982 pages 470-71.He states -

L
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204. And, now.it needs to mention that the Islamic Figh Academy
( t_._.ni...:l'l aaiall &..1_-.«). formed in 1983 under the auspices of theOrganiza-
tion of Islamic Countries (OIC) represented by some 45 Muslim dountries
in its session hled at Kuwait in 1988 has also disapproved indexation.
The resolution of the Academy is reproduced as under:-
A feRf0 B (Y ) pBs Ll S
Eleedl fasd yuets ylde
Ll 3jange byg0 o el ¥l aEAl g pelaa ol

e 10 Al e Golhaldl gp.q ¥l olea v JI e oS
- ¢ 19AA

o =l pedly elaedl po feaiedl Spaudl o eybl uey e
(Eleedl Bad s ) gadse |
B Bypal o6 (9) pdy genedl 1,5 e gdbYI aey g
Loty BllSicnsdl feslacy Bylanel ,pin Ba5,00l iuedl 4l
53S0l slosdl oLl o o £aitl g cadl juiad] e yadl pLSYI
R PRUE AP S o | I
e 55
o s St el ilees dnleadl g guadllsy 5§yl
Ll b gl S i ladliuly (ais gl oY Gewidly
o oplel aliy, o sbeatll gstuiny Uajian oS LT

RESOLUTION No.4/5 (09/88)

CONCERNING

CURRENCIES VALUES FLUCTUATIONS.

The Islamic Figh Academy,(Jeddah)in its 5th Session
held in Kuwait from 10 to 15 December, 1988; Having taken
cognizance of the papers presented by the members and experts,
on currencies values fluctuations, and listened to the discussions
on this issue; Having taken cognizance of the Resolution No.9

adopted by the Academy Council during its 3rd session, in which,

faN—
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it is spelt out that Bank notes, being legal currencies,having
full value, are governed by Shari'ah provisions applied on gold
silver, in particular, for rules relating to Riba and Zakat and

advance payment in general.

RESOLVES

The major custom in the reimbursement of consolidated

debt incured in a given currency is to make the reimbursement

in the same quantity of that currency and not in its exchange

value. It is not permissible, in fact, to gear debt, whatever
the origin, to the price level. God is more Omniscient.

(See Resolutions and Recommendations of the fifth Session of the

Islamic Figh Academy leld-at, Kuwait, 1988).

205. In the Second. Seminar held at new Dehli of the Islamic Figh
Acedemy of India (azadl u..b)'l aiill gea ), during December, 8-11,1989,

jssue of currency note was also considered and it was, inter-alia,resolved

that -
ol Loy puas aduls aen ) il Loge e g9 Sug2se
A 8 S o e e e Mol a3 ot GHUS
S ot v sab JaSe 55 (a0 GULS A Gl Sy - b
25y 5l 3 p3d LoyS Jgd 55 ates el St Gyl e o G
bS53 e gl sl G ot (S et (LS a2 o e
weid gl Ed 92 o ples S Meb il LS e yS o s A8 S
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- Eeh Gihe ol ) 0 sLSE ae S a8 s,

S W B R SV L e allge § s S =)
— o S by kel Hadus (St o sS pueshi (St
g oah JeSe me ouss sdols ael)d o GaBen pee sSlo jes - Y
03235 owd oo eblo sl b o 8 (S( gulailise ) S S
et e plLSal “a._.:a,.'a‘_.'....'usé.‘..l.-i o2 by plowl u.,.,-JJ‘,_S
Sl ol aduls LS ouuyS S S I.‘L.,.l;cnl._-{.:né.f‘:i__..ia-
R N udn}slq-m,;umhéu.‘h_qu.s oS S
gobe Lo oz L diyd gl lay UGB glen T ale )
S (1Y o ¢ < 189



=191~

206. An objection may, perhaps, be raised that in the days
wken Islam was ruling, gold and silver were exchanged as commodity
and the official coins made of gold and silver were used as currency,
while in our days only paper currency is used in the entire world and,
therefore, the argument based on the hadith may ;wt perhaps be

available. The reply to this objection is to be found in another article

"
.

of Mawlana Muhammad Taqi Usmani entitled as " LS KSR S ROPEITIR

The relevant portion appears at page 31 of the issue of Urdu Monthly

v gLl 1 of November, 1988. It reads as under:-
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It now seems pertinent to refer to the view expressed by our

learned brother Mr.Justice Wajihuddin Ahmad in his judgment reported

as Aijaz Haroon vs. Inam Durrani (PLD 1989 Karachi 304) (relevant page

334) with respect to the repayment of loan on the basis of indexation

due to inflation in equal value of the money borrowed in case the value

of currency has decreased. He observed.-

", ...it, humbly, appears to me that while a borrower or a
purchaser as aforementioned, cannot be forced to return
anything more than the amount due, he may not, at the same
time and by the same token, be permitted to pay anything
less than that which he;in the first instance borrowed or
agreed to pay. There is authority, dating back from the days
of our earliest Doctors, to the fact that where a contract of
sale is concluded but payment is deferred and, subsequently,
the legal tender loses its value, wholly or in part, the buyer
is obliged, according to preponderance of view, to pay on the
date, when payment becomes due, such amount, in terms of
the current legal tender or in terms of gold and silver, which
is equivalent to 'the real worth of the currency, which was
the subject matter of or for which the contract was concluded.
Similar principle is applicable in relation to loans. Thus, if a
person had borrowed money at a time when the value of money
was at a particular level, in terms of purchasing power, and
that value, discernably, diminished at the time of return,the
borrower is liable to pay at least the equivalent of the real
worth of the currency loaned out to him. In this behalf
reference is made and reliance is placed on "Tambih Al-Raqood

Ale Masail Al-Nagood" by Al-Syed Muhammad Amin Abidin

Shami,compiled in 1230 A.H."

With all respect to the learned Judge for his legal accumen,as

there arose a difficult case of first impression in our Courts in applying

P
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the principle of indexation to repayment of loans, we would like to observe
that the learned Judge ,while placing his reliance on Ibn 'Abidin's work,
has not referred to any specific text or its translation, of the most
renowned jurist of thirteenth century Hijra. It is, in fact, an essay included
in his book in two volumes popularly known as Rusail Ibn 'Abidin
( gwasle ol Jiloy). In view of the importance of the subject we deem it

proper to give a ~ resume of the  said e888Y g g it Il [Slas Aou g Il s

which is as follows:-

If a person purchases cloth from another person in a
prevailing currency and before paying the price thereof
that currency is changed i.e. either it is demonetized and
does not remain currency exchangeable in the market or
its value is decreased or increased. In the first case the
contract of sale becomes void because the price mutually
agreed upon at the time of contract stood abolished. And
in the second case the contract is valid and the purchaser
will have to pay the same quantity of currency as was at
the time of purchase, irrespective of its value at the time
of payment. Similarly, if a person takes loan from another
person in prevailing currency on deferred payment and
then that currency is either demonetized and does not
remain currency exchangeable in the market or its value
is decreased or increased, in the first case the borrower
will have to pay the value of the currency prevailing

at the time of borrowing, and in the second case the borrowe
will pay the same quantity of that currency as was at the
time of the borrowing, irrespective of its value at the time

of payment. This is the view of Imam Abu Hanifah and the
first view of Imam Abu Yusuf. But according to the second
and the later view of Imam Abu Yusuf the.purchaser/borrower

will ‘have to pay.the value of the currency prevailing-:at the

time of purchasing/borrowing in the currency prevaling at the time
T
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of payment. According to Qazi (Al-Zahidi) the verdict will be
given according to the view of Imam Abu Yusuf in the matter
of loan and dower and according to the view of Imam Abu
Hanifah in other matters ( S yse Lo 3 ). Imam Isbijabi
has stat ed in Sharh al-Tahawi that there is consensus of
opinion that in case of increase or decrease in the value, the
same quantity will be paid as was at the time of borrowing.

3l Lae s oS0 guaSs @llal uadid] ol lgeanly "

Yo auedl e Aad Le Jhe sades cuasy

This has also been quoted in Fatawah Qazi Khan and is
supported by Qazi Zaheeruddin. Allamah Ghazi al-Tamartashi
has stated that in most of the authentic books of the jurists
verdict has been given on the opinion of Imam Abu Yusuf. The

same has been relat ed in al-zakhirah and al-khulasah.

This difference of opinion between Imam Abu Hanifah
and Imam Abu Yusuf arises in case t he loan has been taken
in token coins like fulus ( ,li ) which were usually
debased or demonetized. But if the loan has been taken in pure
gold dinar or silver dirham which were full-bodied money and
were rarely debased or demonetized, then there is consensus
of opinion that the same quantity will be paid as was at the
time of borrowing irrespective whether its value is decreased
or increased at the time of payment. Imam Abu Yusuf also
agrees with the opinion of Imam Abu Hanifah in this respect.

If the Government orders any decrease in the value
of any currency, then, the loan taken in that currency before
devaluation will be paid in the same quantity of the currency
as was at the time of contract of borrowing/purchase,
provided the currency is fixed and known, and if the currency
is not fixed and known then the value of the currency
prevailing at the time of contract will be paid, and if contract
of loan has not been made on any specific kind of the
currency and there are several currencies of that

“h_-
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name prevailing in the market, then its payment will be made
in such a currency which will not be more harmful to any of
the contracting parties or according to custom. Some jurists
opine that in this case payment should be made by mutual
consultation and compromise so that none of them may bear
any damage because the Holy Prophet ( plas ode 2l o)
said "no one should bear damage nor anyone should cause

damage to another. (Tanbih al-Ruqud 'ala Masa'il al-Nuqud,

published in Rasa'il Ibn Abidin, Lahore,Vol:I1 pp.66,67).

209. We have given the above resume S0 that there should

remain no ambiguity as to the view of Ibn 'Abidin attributed to him and
followed by the learned Judge in his above-mentioned judgment..

ZiU. The above mentioned book on which the Hon'ble Judge has
relied on forhis conclusion does not seem to support his contention in so
far it relates to loans. It will be appropriate to reproduce the relevant

text of the book which is as under

" aaedl e ad Le Jhe apdes Lacand clde pS]gunss

(If a person has taken loan in currency then it is demonetised
the borrower will pay the equivalent of the real worth of
currency loaned out to him. But the jurist concur that if

the currency is not demonetised but its value is either
increased or decreased, the borrower will have to pay the
same quantity as was borrowed by him). (Ibn 'Abidin,Rasail,

Lahore, Vol.II, page 62.

211. The word 'Kasid' ( LS ) means to become stagnant,
dull, of no use. (E.W.Lane Arabic English Lexicon Book,Lahore,part-7,

page 2610). The word 'Kasid' generally means demonetization or

B\
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unpopularity. Thus if the currency in which loan has been taken is
totally demonetized and is out of the transaction among the people, then
the loan taken in it will be paid in its equivalent value but if the
currency is not totally demonetized and is still current in the currency
market or its value has increased or decreased, the loan taken in it
shall be paid in the same quantity in which it was borrowed.In this

connection Ibn Qudamah writes:

w55 g oLl Laayai BpmSe 51 Lupli yill obS o1y "
SilS sl Loty w3l oy Lanes gyiedl e oS Lo, Ellen])

o aSl Sonen Lasy Laglazl 4l LIRS I PL
LM&..I‘.L- -=|,-u l._nh:.! r:d laas| 3] G,L—'i r.“‘.a,-i-_l JL.i’

o Ll laS,s e Lol gisl 131 Tas a0l JU5 1 ,uas 40 sl

(In case the amount of loan is in term of fulus or smaller
pieces of a dirham (mukassarah) which the government
(sultan) has banned and which have become out of
currency, the creditor will taken its price. He will not be
compelled to accept this coin...because the defect has

occurred when the coin was in the borrower's possession.

....The price of the fulus will be fixed as was prevailing
on the date of borrowing and the creditor will take it
irrespective of the degree of decrease in its value. But in
case the coin (fulus), inspite of demonetization, is still

in currency and popular, the creditor shall accept the

same." (Ibn Qudamah, Vol.IV, page 325).
212, Continuing our discussion on the above cited judgment

(PLD 1989 Kararchi 304 ), we would like to refer to the observations

L
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on the said judgment by Dr.S.M.Hasanuz Zaman, Chief of the Islamic
Banking Division of the State Bank of Pakistan, presented by him in
his learned monograph "INDEXATION OF FINANCIAL ASSETS" - An Islamic
Evaluation, which he has very kindly submitted to this Court. In fact,
the learned author has added his observations on the said judgment as
"EPILOGUE" to the said monograph which seems to be part of a book,
:perh&psﬁ!!eady for Press. We cannot do better than to reproduce the
same as under:-

"As pointed out in the Preface a learned Judge of the High
Court of Sind has decreed for indexing a financial liability in terms of
purchasing power of money that was advanced to a Finance Company a
few years ago. The Decree published in 33 pages touches upon delicate
constitutional and legal issues and religious injunctions to disallow the
payment of interest on deposits and grants relief to the depositor by way
of compensation for a fall in real value of money that had occured during
the period of deposit. Constitutional discussions are outside the scope
of the book. We, however, reproduce here the relevant portions of the
decree that contain the main arguments. This will be followed by an
examination of the main points.- -

"Para 59.1t is manifest that grant of interest is directty prohibited
under the injunctions of Quran itself, However, a modern
society is beset with the evils or ill effects of the
prevalence of an economic order where paper currency
happens to be in vogue and holds the field as correct

legal tender. This has given rise to violent changes in

N~
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the value of such legal tender and a common ailment of such
a monetary system in its being constantly subject to what

has been termed by economists as "Inflation" or erosion in
the buying power of the paper currency from time to time
and, on occasions also "Deflation", as was experienced during
the great depression of the thirties. Question, therefore,
arises whether, in such circumstances, a borrower or for that
matter, a purchaser in a sale, subject to deferred payment,
is liable to return or pay only that count in terms of the
paper currency which he borrowed or agreed to pay when
such a deferred payment, as aforesiad, fell due. It would be
appropriate now to quote Verse 7, Surah Al-'Imran, relating

to the interpretation of the Holy Quran which ordains:

"For its (Quran's) hidden meanings, but no one knows
its hidden meanings except Allah and those who are

firmly rooted in knowledge...... cos

To Hazrat Ali, as reproduced in Nahajul Balagh,
(Khutba 194, page 248), is attributed the under-noted golden
saying:

"Our philosophy and our preaching could only be

understood by superior minds and sincere hearts."

Guided by the quoted verse in Surah 'Al-Imran' and
the dictum of Hazrat Ali above mentioned, it, humbly,
appears to me that while a borrower or a purchaser, as
aforementioned, cannot be forced to return anything more
than the amount due, he may not, at the same time and by
the same token, be permitted to pay anything less than that
which he, in the first instance borrowed or agreed to pay.
There is authority, dating ﬁsck from the days of our
earliest Doctors, to the fact that where a contract of sale
is concluded but payment is deferred and, subsequently,
the legal tender loses its value, wholly or in part, the

buyer is obliged, according to pre-ponderance of view, to

A
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pay on the date, when payment becomes due; .such amount,
in terms of the current legal tender or in terms of gold and
silver, which is equivalent to the real worth of the currency,
which was the subject-matter of or for which the contract
was concluded: Similar principle is applicable in relation to
loans. Thus, if a person had borrowed money at a time when
the value of money was at a particular level, in terms of
purchasing power, and that value, discernibly, diminished
at the time of return, the borrower is liable to pay at least
the equivalent of the real worth of the currency loaned

out to him. In this behalf reference is made and reliance is
placed on "Tanbih Al-Ruqud Ala Masail Al-Nuqud" by
Muhammad Amin ibn Abidin Shami, compiled in 1230 A.H.,
(see pp.58-68 of Majmua Rasa'il ibn "Abidin, Vol.II, Reprint

Lahore, 1976).

"Para 61.Viewed in the foregoing light it is obvious that
in their official pronouncements the Fedéral Government of
Pakistan and its various agencies and the State Bank of
Pakistan have neither been wanting nor slow in acknowledg-
ing, officially, in instruments, as sacrosanct as budgetary
provisions and official publications, that inflation is rampant
in the country. All efforts to keep it in check and to
maintain the intrinsic value of the rupee have failed. Thus
what was borrowed some years back if it is ordered to be
returned on the basis of the same count would result in
manifest injustice to the creditors in as much as that which
will thus be returned would not have the same intrinsic
value and buying power as it possessed, at the time of
grant of loan.

"The law of Allah does not brook injustice of any
kind and, therefore, whenever a case for payment, for

refund of return of money, comes before a Court of Law

The remark seems to refer to the case involving the payment
of fulus or any currency that is not a legal tender. For
examination of this argument see infra.

-
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in Pakistan it has to be the endeavour of that Court to
order the payment, refund or return, as the case may be,
of so much of current legal tender to the person entitled
as is equal, in terms of buying power or other intrinsci
value, to the amount initially loaned out, contracted to be

paid, or deposited.

"Para 63. This brings me to the curcial question as
to how equity is to be done between the parties. For obvious
reasons no rule of thumb is available to determine the extent
of erosion, which the principal sum due, and earlier
decreed in this case, has suffered till the date of payment,
if any, or the decree. Such matter as a rule involves
application of detailed accounting procedures based on official
data on the subject. Simple decree on the basis of the afore—
quoted statistics may not do. The case, therefore, in principle,
calls for a Preliminary Decree, if one can be passed under
law. This, however, does not imply that where smaller amounts
or periods are involved a given case cannot be disposed of

on approximations.

"Para 65. I would, therefore, grant in this case to
the plaintiff a decree of a Preliminary nature for assessment

as to what was the equivalent real worth of the money which

was initially borrowed, that is to say, of the sum of

Rs.5,00,000 as payable on 20-05-1984, the amount and date
reflected, as they are, in the Promissory Note in suit. For
this purpose and in order to make accurate assessment I
would appoint a Commissioner to do the needful and for that
purpose the Commissioner would be entitled to seek assistance

from the relevant functionaries of the State Bank of

PLD 1989, Vol.XLI, pp.834-336, Aijaz Haroon v/s. Inam
Durrani, Decreed by Mr.Justice Wajihuddin Ahmad, Sind
High Gourt. (Reproduction of relevant portions only)

)
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"
Examination of Sharia arguments

213. The paragraphs reproduced in the above lines adduce a
Quranic Verse, a saying by Pious Ali (Allah be pleased with him) and
reference to a booklet written by a celeberated jurist of 13th Hijra
century, generally known as Ibn Abidin Shami.

214, Before examining the Sharia interpretation of the above
passages it would be worth while to reproduce a summary of the points
discussed in the booklet referred to in the Decree. The booklet
discusses the liability of payment under situations of demonetization,
debasement, fluctuation in value of the coin monometallism and
bimetallism and reproduces the opinions of earlier Ulama on the issue
some of which we have already given in the foregoing pages.

The case of demonetization.

215. In case a person purchases something for the currency
which, before making payment, is changed would have either of two
effects:

(1) In case this money is not in circulation the contract would
be voidable. The reason is that (in a contract of sale both nature
and amount goods and money should be specified undisputably. In

the event of destruction of goods before it is delivered or of money
before it is paid the contract of sale will become ineffective. Thus in
the event of non circulation of the contracted unit of money the

*
contract of sale would become voidable because money is destroyed.

* Explanatory portion in parenthesis is added by the author.
A
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(2) In case this money is in circulation but is depreciated in

value the contract will not be invalid because money is not destroyed.

As a result the seller will have to accept the same money.

216, According to Zahidi in case a person sells something for a
specific amount of money in circulation but afterwards that money is
demonetized the contract of sale will become invalid. Therefore, the
purchaser shall return the goods if it is intact. But in case the goods
is consumed or is transformed into a different form he will return the
like of it if the goods are t"ungibl.e for if otherwise, the price of the

goods in terms of current money equivalent to the value of money that

prevailed on the day goods was delivered to him.

217. The above legal opinion is found in respect of trading. In
case it is a contract of hire the contract would become invalid and the
hirer will have to pay standard rent (ajr mithl).

In case of loan or dower the liable party shall pay the
like of the amount payable.

218. The above opinion represent Imam Abu Hanifa's views.
According to Abu Yusuf the liable party shall pay equivalent value in
terms of other currency as circulating on the day of the contract.
According to Imem Muhammad he will be liable to pay the demonetized
currency which was contracted upon. According to Al-Ghazal if a person
borrows currently legal fulus which are later on demonetized he will

be liable to pay the like of it but not their value.

A
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The case of counterfeit coins

219. According to Hidaya sale for debased dirhams which are

later on demonetized and become out of currency, is void, according to
Abu Hanifa. But according to Abu Yusuf the purchaser shall be liable

to pay the value that prevalied on the day of sale whereas according to Imam
Muhammad he shall pay the equivalent of the value of debased money in
terms of current money.

The case of fulus

220. According to Sharh Tahavi the opinion that in case the fulus
are not demonetized but they increase or decrease in their value the
borrower will be liable to return the exact sum borrowed by him, enjoys

ijma (concensus).

The case of bimetallic standard

221. Presently (early thirteenth century) we have a multi
currency system in which the different currencies are equivalent in
value and acceptability. As a result the purchaser has the option to
pay in any currency of his choice. Alongwith it official decrees
sometime devalue one of these currencies. This is a situation in which
the legal opinion is divided. It was ultimately decided that if the unit
of currency was specified in the contract, it would be payable as such.
In case the unit of currency was not specified then the purchaser
would pay the equivalent value of currency that he would choose.

This opinion is adopted with a view to protect the buyer and the
i (N
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seller from loss arising out of arbitrary discretion of either party in

view of revaluation or devaluation of the currency.

Examination of arguments

222. The Decree, in making out the case for 'paying the
purchasing power of the amount of loan, claims to have been guided
by the Quranic verse 3:7 which is reproduced below:
oo wlefon T swolasdl Sde Jiul gadlg "
& paapli & LU wlolan, Gl golagdl ol
alosbs clanly ot slionl aw Llis Lo gaeands
ol alell el Il sl 1 alls plells,
"ol Tyl 1 Sl gl jaie e JSaluT
(He it is Who hath revealed unto thee the Scripture
wherein are clear revelations - They are the substance
of the book - and others which are allegorical ( =lerlise),
But those in whose hearts is doubt pursue, farsooth that
which is allegorical seeking to cause dissension by seeking
to explain it. None knoweth its explanation save Allah. And
those who are of sound instruction say: We believe therein;

the whole is from our Lord; but only men of understanding

really heed) (English rendering: Marmaduke Pickthall).
223. Itis not clear in what way the above quoted verse leads to

provide the argument in favour of the decree. It may be submitted

that the Verses 2:278-79 deal directly with the subject and support
the argument contained in the decree that "while a borrower or a
purchaser cannot be forced to return anything more than the amount

due, he may not, at the same time and by the same token, be
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permitted to pay anything less than that which he, in the first instance

borrowed or agreed to pay". The verses read as under:-

3 L e pen | gnals |,J.L.i.'.|rJaL.i . s ge ,.“..;S.—_,I

Yy ose—Ihs ¥ oSl gal gy pSL pod gl gy
" i 0 ”

("0 ye who believe! Observe your duty to Allah, and give

up what remaineth (due to you) from interest, if ye are

(in truth) believers. And if ye do not, then be warned of

war from Allah and His messenger. And if ye repent, then

ye have your principlal (without interest) Wrong not and ye

shall not be wronged". (2:278-79).

224, The emphasis placed in the decree on protecting the interest
of both parties and restraining them from doing injustice is admirable
but, as we have argued in the above chapters indexation of financial
liabilities in itself is fraught with injustice.

225. The decree, places reliance on Ibn Abidin Shami's booklet
but does not quote the passage which guides it to conclude in favour
of indexation. A s-ummnry of the booklet has been reproduced above.
It will be found that the early thirteenth century (A.H.) work is a
good compilation of earlier opinions on discharge of financial
liabilities under situations of demonetization, debasement, official
devaluation of one monetary unit in relation to another unit circulating
within a country, of counterfeit money and money not treated to be

legal tender (fulus). The point to note is that the opinions of early
LA
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fugaha as quoted by Ibn Abidin provide argument against the concept
of indexation. The spirit of all the opinions, though applied to entirely

different monetary set up, disfavours the concept of indexation."

226. ‘We may now refer to MR answer of the Council of Islamic

Ideolsgy to the above question. .-as asked by ‘the Panel * of Economists and fij¢

Bankers and the.Council .gaye its answers in the following words:-

Syl (Lo oS e au S g (S oy o Ve L

ol

3 Soligp 55 S e g 85 s ay Jpel pelal egle S5
(o 5 o3 e B35 5l Sl Bl (S b e publie gyl s (S lade o
Sl el 93 Slagp p3ly GSulajly o G s (S el S ol
B B B S e SOl ST Vs 1898 e gily G B9S me slide S
s ot Cand (Sl Cdy o] B8 8l 8 Savcely bl (S panS e Sl s
prab G2y (S oolo 2l Scud g8 SA85, gy yaipcdy oS Salal sl e
LS sy alalow g ey 1550 s #5315 G0 555 pme GSSNAL laks S
S Blad oS au 3 ogd e S (Ll 2ob (21l gmge 85 0 g
Ca ol 58 (o oo e SN0l (S Bo e d2p Sl G b S8 (P98 e
39St lol (S punS o Sl e el 5,080s (S punS £k e gl 1S9
s Pl S ledal w B (S gy poborl BSese G o puiS e
-9 s ola (SuSlal (S Glade sula) S

Pl e hs s Lt 1S by Ly i8S S 503 S )
b o Pl S e e o wad sl e o] Bl ¢ 2 laT Y e 2

S g2 b Sirliel S0 85 b e dolo IS0l ol sl e S puins
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Slastie] 558 g (S8lul S ps8 1S g oS B e B 0pd STl Lyciad
alas) sl Jine Gl sy alis ol o P SRR PR By O PR
P omtsasSley e ol s2"agindl Yol e lamsslo 1S
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sy lamSTy 5y 81 L 1S S Hal 5SS S8 513800 53 Lopy e 3
LS sSlal gy olaaSly 5150 gum 2SS 95 ¢ 2 laals 1o, Salal e
28 Sl dey S o py5 D H13R  grelS; (SBsste oS Sl
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227. It now seems pertinent to mention that a seminar on shariah
position on indexation and its application in an Islamic Economy jointly
sponsored by the International Institute of Islamic Economics,International
Islamic University, Islamabad and Islamic Development Bank, Jeddah was
held in April 1987 at Jeddah. A number of prominent ulama and economists
participated in this Seminar and read out their papers. Among others the
following Scholars and Economists read their research articles in this

Seminar:-

1. Dr.Ali Muhiyuddin Al-Qardaghi,

2. Dr.Ajil Jasim al-nashmi,
Assistant Professor,
College of Shari'ah and Islamic Studies,
University of Kuwait,

3. Shaikh Muhammad Ali Abdullah,
Standing Counsel for State,
Dawa Court, Egypt.

4, Dr.M.Sulaiman Ashgar,

5. Dr.Yusuf Mahmud Qasim,
Head of Shari'ah Islami'ah, Kulliyyah al-Huquq,
University of Cairo,

6. Dr.Hasanuzzaman,
Chief of the Islamic Research Section,
State Bank of Pakistan,Karachi.

7. Dr.Munawar Igbal,
International Institute of Islamic Economics,
International Islamic University,Islamabad.

8. Mr.Muhammad Abdul Manan,
Islamic Development Bank,Jeddah,Saudi Arabia.
9. Prof.Dr.Sayyid Mohammad Tahir,
" Institute of International Islamic Economics,
International Islamic University, Islamabad. 7} _
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228. Majority of the participants were of the view that loans taken
on deferred payment will be paid in the same quantity in which they were
taken irrespective of any decrease or increase in the value of currency
at the time of payment. But some of them like Dr.Muhammad Sulaiman
Ashgar, Dr.Ali Muhiyuddin al-Qardaghi and Dr.Ajil Jasim al-Nashmi and
Mr.Muhammad Abdul Manan after discussing the opinions of the jurists
have preferred the view of Imam Abu Yusuf who opines that if a payment
is due in a currency whose value is either increased or decreased, the same
will be paid in the currency prevailing at the time of payment. But so
far loans are concerned, they believedthat it should be paid in the same
quantity in which they were taken. Mr.Munawar Igbal, in his article,
observed as under:-

"After a careful examination of the arguments against
indexation from the Shari'ah point of view, I have come
to the conclusion that there are two valid reasons for
rejecting the schemes of indexation of loans suggested

so far.

Firstly, Islamic jurists unanimously hold that a
fungible good must be returned by its like (mithl). This

view is based on the authentic Hadith:

"From 'Ubada ibn al-Samit: The Prophet, peace

be upon him, said: "Gold for gold, silver for silver,
wheat for wheat, barley for barley, dates for dates,
and salt for salt-like for like, equal for equal, and
hand—to;hand; if the commodities differ, then you
may sell as you wish, provided that the exchange

is hand-to-hand." (Muslim, Kitab al-Musaqat, Bab

al-Sarfi wa bay'i al Dhahai bi al-waraqi naqdan).

e
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Therefore, any scheme which involves
payment of a greater amount of the commodity
lent amounts to paying riba and is hence

unacceptable in an Islamic economy.

Secondly, it is unjust and exploitative for
lender to insist on getting a compensation for the
erosion in the value of money post facto, while he
is not prepared to accept a lower amount in case
the value of money appreciates. In other words,
why should a lender be protected against
inflation while the borrower is not similarly protected

against deflation?."

229. In the end a resolution was unanimously passed by the

participants which reads as under:-

(i) Paper currency notes being principal amount in
matter of determination of interest, liability of
zakat, bai'a salam, mudarabah, shirkah etc. are
like dirhams and dinars and the opinion of Imam
Abu Yusuf that if a loan is taken in coins on

deferred payment and then their value either

declr or iner , it will be paid in value
of the coins in proportion to the dirhams and
dinars prevailing at the time of payment, cannot
be applied to paper currency notes. The paper
currency notes are the substitute of dirhams

and dinars and there is consensus of opinion that
any change in their value will not be considered

in deferred payments.

(i) All the ulama participated in the Seminar

verified that the similarity and equality mentioned

A~
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in the ahadith of riba and loan mean equality in weight,
measurement and quantiy and not in value. It is obvious from
the relevant ahadith which do not give any consideration to the
quality in the interest-bearing transactions of these commodities

and the ummah is united on this point and it has been acted upon.

(iii) Indexation is not permissible in any kind of loan granted
on deferred payment in the way that the parties who make the
contract of sale or loan in a prevailing currency may connect
it to some commodities and impose on the borrower/purchaser to
pay the value of those commodities in the currency prevailing

at the time of payment.(Monthly al-Balagh,Karachi,August,1987).
230. From the above dissertation i.t would thus be clear that so far
as lending and borrowing is concerned, Ibn Abidin and other jurists concur
that if a loan is taken in a currency for some time, it will be repaid in the
same quantity in which it was borrowed irrespective of decrease or
increase in its value provided the same currency is in vogue and has not
been banned by the Government. But if the same currency has either been
banned by the Government or has become out of the transactions among
the people, then the loan taken will be repaid in the equivalent value
of the currency at the time of borrowing.
231. For the above discussion, we would approve the three decisions

reported as Messrs Bank of Oman Ltd. Vs. Messrs East Trading Co.Ltd.and

others,Irshad H.Khan vs. Mrs.Parveen Ajaz and Habib Bank Ltd. vs.

Muhammad Hussain and others (PLD 1987 Karachi 404,466& 612)and respectfully

dissent with the above cited judgment reported as Aijaz Haroon vs.Imam

Durrani (PLD 1989 Karachi 304)as also adopted by the learned Judge in Tyeb

vs.Messrs Alpha Insurance Co.Ltd & other (CLC 1990 428) to the extent of

allowing an additional amount on loan based on indexation on account of inflation .

™
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232. Professor Nijatullah Siddiqui, an eminent Economist

of Indo-Pak sub-continent based at Jeddah as Professor of Economics
in the Islamic Economics Centre, Malik Abdul Aziz University, Jeddah,
answers about devaluation and its effect on repayment of loan to

a questionnaire sent by this Court to him. His answer reads as
under :-

"Devaluation of the currency would not affect the
payment of loans taken before such devaluation,

in so far as the loan was transacted in that currency
specifically. When the parties to the loan trans-
actions are private person in the same currency
area, the rationale of the above opinion is clear.
Devaluation of a currency is directed at its value
in foreign currencies, though this may and often
does affect its purchasing power at home, especially
with reference to imported goods. It is generally
done to serve the best interest of the people of

a country by promoting exports and discouraging
imports. To the extent some people are 'harmed’
by it, not only the lender but the borrower could
also have been affected (depending on when did
he actually use the sum borrowed). Then, if we
assume that the lender does deserve compensation
whom shall we hold responsible for compensating
him? It can only be the authority which devalued
not the borrower who had little say in devaluation.
If we ask the devaluing authority, the State, to
pay the compensation, it will have to collect this
amount ( and all such amounts) through taxation,
‘and the administrative cost of compensating all

lenders will be great. Hence we are obliged to say

T
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that the lenders should better take the risk of
devaluation into consideration while lending. If
they want to hedge against this risk it is open to
them either to refuse to lend or lend gold or any

other commodity not vulnerable to such risks."

We may conclude this discussion with the quotation

from M.Umer Chapra's book "Towards a Just Monetary System", who

is a well-known Pakistani Economist, author of several books and

attached with the Government of Saudi Arabia as. its Financial

Adviser for many years. He writes :-

"Indexation of gard hasanah in terms of a price index
may also not be defensible on economic grou{tds because
even though it is proposed with the innocent objective
of doing justice to the lender of gard hasanah, it

has the potential of initiating gross injustice to the
bo;'rower, particularly in years when the rate of
inflation is higher than the rate of interest. Indexa-
tion essentially implies a zero real rate of interest.

In the real world, however, this has rarely been the
case. The real rate of interest has fluctuated. In
fact, in certain years it has also been negative. When
it has been positive it has tended to drain real profits
and declerated investment growth thus exacerbating
the long-run problems of economic growth. Hence
when lenders have not always been assured a zero

real rate of interest even in capitalist economics, would
it be wise to do so in Muslim countries". (M. Umar

Chapra, Towards a Just Monetary System, Wilt shire,

page, 41). %
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234, "~ Afzalur Rahman'in his Eneyclopedia of Seerah, London, 1932,

Vol.1I, p.418, states:-:

"To sum up: 'Islam recognises the right of man to

seek his livelihood on God's earth according to his
capacity, ability and natural endowments. But

it does not concede him the right to adopt such means
in the acquisition of wealth as could lead to his moral
degradation or upset the social order. Islam sets

the distinction of Halal (lawful) and Haram (unlawful)
in respect of the different means of earning, and
imposes the ban of illegality on all those methods

which are morally or socially injurious. For this
purpose, it has clearly specified those methods which
it regards as injurious. Under the Islamic Law, wine
and other intoxicants and drinks which spread evil and
immorality are not only unlawful (Haram) in themselves,

7
possession have been declared to be unlawful. Islam

but even their manufactures, sale, purchase and

does not recognise adultery, intoxicating music, dancing
ete., as lawful means of livelihood. It declares all such
dealings as unlawful in which the gain of one individual
is secured by the loss andiinjury to some other person
or persons or soc;ety as a whole. Bribery, stealing,
gambling, speculation, business based on fraud and
deceit, hoarding and holding back the necessaries of
life with the object of raising prices, monopolies of the
means of production by one or several persons which
narrow down the field for others, all these methods have
been declared unlawful. It has picked out carefully and
branded as illegal all such forms of business as are by
their nature capable of causing dispute, or in which the
loss or gain depends on mere luck or accident, or

wherein the rights of the parties are not distinguishable."

A
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235. Now, we take up the different fiscal laws or provisions thereof,

challenged before us through the above Petitions. First of such laws is

the Interest Act, 1839.

1. THE INTEREST ACT, 1839

"An Act concerning the allowance of Interest in certain Cases.

Whereas it is expedient to extend to the territories under
the Government of the East India Company, as well within the
jurisdiction of Her Majesty's Courts as elsewhere, the provisions of the
Statute 3rd and 4th William IV, chapter 42, section 28, concerning the

allowance of interest in certain-cases;

1. It is, therefore, hereby enacted that, upon all debts or
sums certain payable at a certain time or otherwise, the Court before
which such debts or sums may be recovered may, if it shall think fit,
allow interest to the creditor at a rate not exceeding the current rate
of interest from the time when such debts or sums certain were payable,
if such debts or sums be payable by virtue of some written instrument
at a certain time; or if payable otherwise, then from the time when
demand of payment shall have been made in writing, so as such demand
shall give notice to the debtor that interest will be claimed from the
date of such demand until the term of payment: provided that interest

shall be payable in all cases in which it is now payable by law."

236. The Council of Islamic Ideology appears to have recommended
to the Government the repeal of the said enactment. Refer to the 'first
Report of the Council on 'Islamization of Laws', December 1981, Relevant

extracts therefrom is reproduced below:-

"This Act (The Interest Act, 1839 (XXXII of 1839) was
considered by the Council in its session held on the 27th
September, 1966, and after brief discussion by the members,
it was decided that consideration of the Act may be kept pending

=f



-216-

till decision of the Council on the question of Riba.

The Act was re-considered by the Council in its
session held on the 11th November, 1981 (then headed by
one of us, Dr.Tanzil-ur-Rahman) and its repeal was

recommended with the following comments:-
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237. The above Act was also considered by one of us
(Dr.Tanzil-ur-Rahman,J., as he then was) in the case reported as

Habib Bank Limited Vs. Muhammad Hussain and another (PLD 1987

Karachi 612) and it was held repugnant to the Injunctions of Islam.

238. For the reasons. already discussed in detal we would hold that the Interest Act,
1839 is repugnant to the Injunctions of Islam as laid down in the Holy

Qur'an and Sunnah of the Holy Prophet Coluganle sl e ).

11. THE GOVERNMENT SAVINGS BANKS ACT, 1873(Act No.V of 1873)

An Act to amend the law relating to Government Savings Banks
Act, 1873.

239. This Act provides for nomination and payment of deposit on death

of the depositor and such payment to be a full discharge. However, it

provides for the savings of rights of executor and creditor etc.

240. Section 10, as challenged, reads as under:-

"S.10. Any deposit made by, or on behalf of, any minor may be
M
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paid to him personally if he made the deposit, or to his guardian for his
use if the deposit was made by any person other than the minor, together

with the interest accrued thereon."

241, The above provision of law provides for payment of deposit

together with interest accrued thereon. The provision relating to interest

in the above said section is held as repugnant to the Injunctions of Islam.

III. NEGOTIABLE INSTRUMENTS ACT, 1881

242, The above Act relates to promissory notes, bills of exchange and
cheques. Chapter I is priliminary. Chapter II relates to notes, bills and
cheques and defines various negotiable instruments. Chapter III relates to
parties to notés,bills and cheques. Chapter IV provides for negotiation

of the instruments. Chapter V relates to the presentsiémt of negotiable
instrument. Chapter VI provides, interalia, for payment of interest.
.Chapter VII deals with the discharge from liability on notes, bills and
cheques. Chapters VIII and IX provide for notes of dishonour and of noting
and protest. Chapter X makes provision as to what is reasonable time for
presentment for acceptance or payment, for giving notice of dishonour and
for noting. Chapter XI relates to the acceptance and payment for honour
and reference in case of need. Chapter XII provides for compensation.
Chapters XIII, XIV and XV make special rules of evidence, special provisions
relating to cheques and special provisions relating to bills of exchange.

Chapter XVI makes provision of international law and chapter XVII, which

is the last, provides for notary public. Sections 79 and 80, as challenged

before us, read as under:-

.
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8.79. Subject to the provisions of any law for the time being

in foree relating to the relief of debtors, and without prejudice to the

provisions of section 34 of the Code of Civil Procedure, 1908,--

(a)

(b)

When interest or return in any other form at a specified
rate is expressly made payable on a promissory note or

bill of exchange and no date is fixed from which interest

or return in any other form is to be paid, interest or
return in any other form shall be calculated at the rate
specified, on the amount of the principal money due thereon,
from the date of the note, or, in the case of a bill, from
the date on which the amount becomes payable, until tender
or realisation of such amount, or until the date of the

institution of a suit to, recover such amount;

A

when a promissory note ot bill of exchange is silent as
regards interest or does not specify the rate of interest,

on the amount of the pr‘lnclpaljnoney due thereon shall,
notwithstanding any col]éteral agreement relating to interest
between any parties to the instrument, be allowed and
calculated at the rate of six per centum per annum from the
date of the note, or, in the case of a bill, from the date on
which the amount becomes payable, until tender or realization
of the amount due thereon, or until the date of the

institution of a suit to recover such amount;

Provided that in the case of an amount due on an instrument where

the return is on basis other than interest, the return on the amount

due, when no rate of return is specified in the instrument, shall

be calculated at the following rate:-

(i)

(i)

in the case of return on the basis of mark-up in price, lease,
hire-purchase or service charges, at the contracted rate of
mark-up, rental, hire or service charges, as the case may be;
and

in the case of return on the basis of participation in profit and
loss, at such rate as the Court may consider just and

reasonable in the circumstances of the case, keeping in view

M
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the profit-sharing agreement entered into between the banking

company and the judgment debtor when the loan was

contracted;

(¢) notwithstanding the provisions of clauses (a) and (b), return
on an amount on an instrument where the return is on basis
other than interest shall be allowed from the date it becomes

due till the date it is actually paid.

S.80. When no rate of interest is specified in the instrument,
interest on the amount due thereon shall, notwithstanding any agreement
relating to interest between any parties to the instrument, be calculated
at the rate of six per centum per annum from the date at which the same
ought to have been paid by the party charged until tender or realization
of the amount due thereon or until such date after the institution of a
suit to recover such amount as the Court directs.

Provided that in the case of an amount due on an instrument
where the return is on basis other than interest return on the amount
due, when no rate of return is specified in the instrument, shall be
calculated at the following rate, and shall be allowed from the date it
becomes due till the date it is actually paid:-

(a) in the case of return on the basis of mark-up in price,
lease, .Hire-purchase or service charges, at the contracted
rate of mark-up, rental, hire or service charges, as the
case may be; and

(b) in the case of return on the basis of participation in
profit and loss, at such rate as the Court may consider
just and reasonable in the circumstances of the case,
keeping in view the profit-sharing agreement entered into
between the banking company and the judgment debtor
when the loan was contracted.

Explanation.--When the party charged is the indorser of an

instrument dishonoured by non-payment, he is liable to pay interest or
return in any other form, as the case may be, only from the time that

he receives notice of the dishonour."

~\
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243. Section 79(a) makes provision for interest or return in any
other form at a specified rate. The word "réturn" used in the context
of this se(;tion conveys no other meaning except that of interest at a
specified rate, and falls within the definition of the word Riba, as discussed
earlier. Sub-section (b) of section 79 contemplates a situation where the
rate of interest is un-specified. In such a situation, it prescribes that the
rate of interest on the principal money due shall be allowed and calculated
at the rate of six per centum per annum from the date on which the amount
becomes payable until tender or realization of the amount due thereon, or
until the date of the institution of a suit to recover such amount; viz. the
amount of interest on the principal amount, which we have already held to
be prohibited by Islam, and be deleted from these provisions.
244, vIn so far as clause (i) to the proviso is concerned, a number of
other terms have been used. The first of them is "mark up
245, Maulana Muhammad Taqi Usmani, later on, ~‘.appointed as. e‘ff‘
Judge of this Court, now Member, Shari'at Appellate Bench of the Supreme
Court), has stated that Mark-up System of banking is not allowed as it
obviously amounts to riba (interest) prohibited in Islam. He states:
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246, It may be stated that one of the permissible contracts of sale
in Islam is bai' mu'ajjal ( J> ;-" &) which is a contract of sale wherein
the price of the commodity involved is payable on a deferred basis either
in lump sump or in instalments. Reference may be made to section 245 of

the Majallah which is reproduced as under:-

"Section 245.- It is permissible to sell a commodity on the
condition that its price is payable on deferred basis either in

lumpsump or in instalments." (Majallah, section 245).
247, The jurists have laid down some conditions for the validity of
this sale. Some of these conditions are as under:-

i) The time of payment must be known.

ii) The seller has to possess the commodity involved and it be

delivered to the purchaser. (Al-atasi: Sharh al-Majallah,

Vol.Il,Quetta ed. page 166).

248. The jurists,however,differ whether any excess in price of the
commodity involved in consideration of the deferred payment is allowed or

not. A Hanbali jurist, Ibn Qudamah relating from Taus, Hakam and Hammad

A



-225-

writes:

TR Ay T 1A ey Jai ol el Y

(It is permissible if the seller of a commodity says that he
sells it by such amount if the payment is on the spot and
by such (excess) amount if the payment is after a certain
time." (Ibn Qudamah Al-Mughni,Vol.IV,pages 234-235,Beirut

edition).

249, Some modern Muslim economists have suggested that bai' mu'ajjal
may be practised in banking system and the Government has started it in
the name of Mark-up and Mark-down in 1981. They opine that this system
could be of considerable use in financing current input requirements of
industry and agriculture as well as in the financing of domestic and import
trade. For instance, if the current cost of a bag of fertilizer of the bank
is Rs.50, the bank may sell it through its agent to farmers needing bank
finance at Rs.55 subject to actual payment of this price after an agreed
period. The bank would, however, pay Rs.50 to its agent prior to or
immediately after the supply of the fertilizer by the agent under its
instructions. The possible mechanism in the case of domestic and import
trade may be on the following pattern: A business firm needs finance
from a bank to purchase/import an item from a domestic seller/manufacturer
or foreign exporter. Instead of discounting a bill or making an advance,
the bank under an agreement with the firm concerned may purchase/
import the commodity on its own account and sell it to the firm at a price,
to be settled in advance, which includes a mark-up over the cost price

for a reasonable profit margin for the bank. Payment from the firm would

-t -
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be receivable by the bank after the agreed period.

250. But this does not seem to be in conformity with the Injunctions
of Islam because in practice it will become a cover for continuing the
present interest-based transactions. Those needing finance for purchase

or import of inputs would approach the banks to buy it for them with the
commitment to buy if from the bank at a higher but deferred price. The
mark-up will naturally tend to be higher, the longer the period of time
involved. The banks will have guarantee of receiving back the price they
actually pay plus a predetermined return as "mark-up". For all practical

purposes it will be as good for the bank as lending on a fixed rate of

interest.
251. Hazrat Umar has said about riba,
5 |
PN | P O | [ PV
(Give up riba (interest)and reebah(the doubtful) (Ibn Majah Al-Sunna)
page 242, Beirut edition).
252. The settled mark up resembles to riba as it refers to an

excess on the principal amount, which is prohibited.

253. The Council of Islamic Ideology in its Annual Report for the

year 1978-79 observed about bai' mu'ajjal as under:-
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(Annual Report of Council of Islamic Ideology for 1978-79 pages 207,208,

Islamabad) . T—
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254. It would be relevant to mention here that the Council in its
Report on the Elimination of Interest had suggested that use of the device
of "Mark-up" (ba'i Muajjal) be limited to unavoidable cases in the process
of switeh over to the interest-free system and had warned that "it would not
be advisable to use it widely or indiscriminately in view of the danger
attached to it of opening a back door for dealing on the basis of interest."
It is unfortunate that this warning was disregarded and the mark-up system
has been made the pivot of the new arrangements. It is even more
unfortunate that the system of Mark-up as adopted in January, 1981 did
not conform to the standard stipulations of Ba'i-Muajjal and contains many
features which are patently un-Islamic and involve the charging of

compound interest, mark up,over mark up which was, however,later on,
withdrawn.
255. The fact of the matter is that "Mark-up" is a crude trading

practice which has been permitted by certain religious scholars under
specified conditions. Its permissibility is questioned by other scholars. In
any case, it is a device which is relevant in the cont‘rac‘t of transactions
between a seller and buyer of goods. Banks are not trading organizations.
They are essentially financial institutions which mobilise funds from the
general public and make them available to productive undertakings. It
should, therefore, be abundantly clear that if the banking system is to be
Islamised, "mark-up" is no solution and some way has to be found which
preserves the financial character of the banking institutions and steers
clear of interest which is prohibited by Islam." (See Council's Report on

'The Islamic Economic System', Pub.December, 1983, p.118).
,-ﬁ._ i
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256. It would be appropriate to mention here that the Council of Islamic
Ideology while reviewing in December, 1983,the progress made in the field
of Interest-Free Banking in Pakistan since the submission of its report

on the elimination of interest in June, 1980,observed inter-alia,.that

the Council had approved the sparing use of certain practices like

Bai' Muajjal ( J—= }« p—=) in the interim period to facilitate the transition
but had at the same time emphasized that resort should not be taken to these
modes indefinitely, as this will not only open a back door for interest but
in fact perpetuate the interest system. The Council thus observed that the
period has passed but the progress in the direction of eliminating interest
has not at all been satisfactory. The system of Bai' Muajjal which was
permitted as transitional device in certain transactions has become the
mainstay of the so-called interest free operations by the Commercial Banks.
The Council ‘expressed its view that as sufficient experience in the field of
interest-free banking has now been gained both in this country and in
other countries, it is necessary that the operations of the banking and
financial system should now be converted completely in accordance with the
ideals of an Islamic banking and financial system.

257,  The Council had suggested that Bai' Muajjal (J= }» p—r) should be
used sparingly in inescapable cases. However, this has been made as an
instrument of policy in the PLS operations.

258. There is a genuine fear among Islamic circles that if interest is

largely substituted by "mark-up" under the PLS operations, it would represent

A .
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a change just in name, rather in substance. PLS under the mark-up system
is in fact the perpetuation of the old system of interest under a new name.
The concept of ' J—> fa o '"(bai' Mu'ajjal) i.e. sale on deferred payment is
of this technique, though not prohibited according to Hanafi and Hanbali
Schools of Figh and that too in exceptional circumstances, it is being misused
in its” wide spread use which is not permissible as the mark-up does not differ,
in essence, from the interest system.

259. There is a real and grave danger that PLS (savings and term deposits)
in its present form would continue to be misused as a means of opening a
back door for dealing on the basis of interest. It cannot be denied the
elimination of interest from banking and financial system, in principle, is a
bold step. Problems and difficulties are bound to arise in the initial period.
However, once the new arrangemer;ts are put into practice on straight lines with
sincerity of purpose and devotion to Allah's Command and worked in right earnest,the
impediments would be overcome with the help of Allah as promised in the

Holy Qur'an dyal & o e o' "Verily helpeth one who helpeth Him"(22:40).
260. The blessings of Islamic Economic System can only be felt if Riba is
completely eliminated in the real sense of the term. It is, therefore, essential
that the errors of omission and commission which have crept into the PLS
operations should be corrected expeditiously so that the nation is freed from

the scourge of Riba (interest) which is responsible for our innumerable

misfortunes. Said the Messenger of Allah:
o= (P Pt b by Lo dll oy, JB 2 B spaa Do e
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"When Zina and Riba become prevalent in any place it becomes fit for Allah's

Chastisment to descent upon the people of that habitation."(Narrated by Abu

Ya'la and its chains of authorities are excellent). f}‘}\
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261. A prominent Muslim economist, Dr.Nijatullah Siddiqui while
commenting on "Mark-Up" system writes as under:-

"I would prefer that Bai' Mu'ajjal is removed from the list of
permissible methods altogether. Even if we concede its
permissibility in legal form we have the over-riding legal
maxim that anything leading to something prohibited stands
prohibited. It will be advisable to apply this maxim to Bai'
Mu'ajjal in order to save interest-free banking from being
sabotaged from within." (Money and Banking in Islam by

Ziauddin Ahmad, page 227).
262. Thus, Mark-up system,as in vogue, is held to be repugnant to the
Injunctions of Islam and the word 'mark up' be deleted from the provisions of section™

and 80 of the Negotiable Instruments Act, 1881.

263. Another term used in section 79(b)(i) is lease. In this system
the bank purchases a machinery for its customer and gives it to him on
hire. This method has been allowed by the jurists. However, the jurists
have laid down certain conditions for its validity. The Islamic Figh Academy,
Jaddah under the auspices of OIC in its 3rd Session held ai: Amman, Jordan
on October, 11-16, 1986 has approved leasing in banking system. The
resolution passed at that Session reads as under:-

i) The promiSe of the Bank with its customer that the machinery
which is likely to be purchased by the Bank shall be given to him on hire
after taking it into possession; this sort of promise shall be considered
as valid and permissible.

ii) Islamic Development Bank can also appoint its customer as its

agent for the purpose of purchasing such machinery, which is required

h
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by the customer and the quality and price of it has already been
determined in the contract, so that the customer after purchasing that
machinery may hire it from the Bank. However, it is more appropriate to
appoint a person other than the customer as agent for the purpose of
purchasing machinery.

iii) The transaction of leasing ( 5lau! ) should be conducted at such
time_ when the machinery is taken completely into possession and it should
be conducted through a separate contract regrardless of processes of
elementary promise and agency.

iv) It is permissible (in Shari'ah) to- promise with the customer
that after expiry of leasing period, the machinery shall be gifted to him,
provided that it is promised independently without linking it with contracf; ;

of leasing and agency.

v) If machinery is destroyed during lease period or it is damaged
the liability shall lie on the Bank as being owner or the machinery.
However, if machinery is destroyed as a result of lessee's negligence or
.misuse, in such circumstances, he will be responsible for damages.

264. Although 'the leasing' is permissible in Shari'ah, we may advise
its minimum use in banking system because the best of modes in Islamic
system, as alternate to the present system,are mudarabah ( a,,la. )

‘ !
and Mu_sharakah ( a5, lde )_, on the basis of the ratio of profit and

loss sharing settled between the parties according to Shari'ah.

265. Another term used in this provision is hire-purchase. Under

V¢ L‘/
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this system banks may finance the purchase of these items under a
joint-ownership arrangement with or without security. They would
receive, in addition to repayment of the principal, a share in the net
rental value (after allowing for depreciation) of these items in propor-
tion to their outstanding share in total investment. However, unforeseen

repairs . may be entirely the responsibility of the user of the equipment.

266. There seems to be no repugnancy in it from shari'ah point of
view. However, this mode should be applied in accordance with the
dictates of Shari'ah, details whereof can be found in any authentic book

of figh like Hidayah, Fatawa-e-'Alamgiri and Durr al-Mukhtar whose urdu

translations, among others,are available in the market.

267. Another term used in these provisions is that of 'service charges'.
Under this system the bankscharge some amount for the service rendered
for providing loan ete. This does not,in principle, §eems to be
objectionable from Shari'ah point of view. The Islamic Figh Academy,
Jeddah in its 3rd session held at Amman during October 11 - 16, 1986,
has approved the service charges in the banking system.The resolution

passed at that session reads as under:-

i) "The Bank is entitled to receive its
expenditure incurred on the process
of providing loans in the form of
service charges.

ii) Service charges must be the limited
to actual expenditure.

ili) Any excess charged by the Bank over and
above the actual expenditure would amount
. \ "
to riba (3—.), prohibited in Shari'ah."

P
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268.  In so far as section 80 of the Negotiable Instruments Act, 1881

is concerned it provides that if no rate of interest is specified in the
instrument, interest on the amount due thereon, notwithstanding any
agreement relating to interest between the parties to the instrument, .
shall be calculated at the rate of six per centum per annum from the date
at which the same ought to have been paid by the party charged until
tender or realization of the amount due thereon or until such date after

the institution of a suit: to recover such amount as the Court directs.

269. The words '"notwithstanding...... as the Court directd' were

added by Ordinance 61 of 1980. The above provision with the above
addition comes in direct conflict with the dictates of the Holy Qur'an and
Sunnah and as such it is declared to be repugnant to the Injunctions of
Islam.

270. A proviso to the above section has also been added by the same
Ordinance which,inter-alia,provides that in case of an amount due on an
instrument where the return is on the basis other than interest,l the return
on the amount due, when no rate of interest is specified in the instrument,
shall be calculated at the rate as specified in this proviso_?'BHa.ll be allowed
from the date it becomes due till the date it is actually paid. The rate
will be in the case of return on the basis of mark-up in price, lease,
hire-purchase or service charges, at the contracted rate of mark-up,
rental, hire or service charges, as the case may be. In the foregoing
section 79, we have already held mark-up,as prevalent in practice, to be

repugnant to the Injunctions of Islam;as such the word 'mark-up' be
4
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deleted from this proviso. Regarding the lease, hire-purchase or service
charges, we have already observed while examining the foregoing section,
and due regard be paid to the observations made therein. In clause (b)
to the said proviso it has been stated that in case of return on the basis
of participation in profit and loss, at such rate as the Court may consider
just and reasonable in the circumstances of the case, keeping in view the
profit-sharing agreement entered into between the banking company and
the judgment-debtor when the loan was contracted. This clause does not
appear to be repugnant to the Injunctions of Islam as it provides for profit
and loss sharing which is not only permissible in Islam but has been
considered to be one of the two best modes of interest-free banking viz
Mudaribah and Mushareka.
271. In the explanation to the above section, it has been provided
that when the party charged is the indorser of an instrument dishonoured
by non-payment, he is liable to pay interest or return in any other form,
as the case may be, only from the time that he receives notice of dis-
honour. The words "or return in any other form, as the case may be"
have been added by Ordinance No.61 of 1980. In so far as the payment
of an interest is concerned, it has already been discussed to be prohibited
in Islam and as such to be deleted from this section. The word 'return’
added by Ordinance No.61 of 1980, with reference to the context, amounts
to interest and as such is also declared to be repugnant to the Injunctions
of Islam. The whole explanation should, therefore, be deleted from the

g\

above section.
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272, It is pertinent to note that the Negotiable Instruments Act
had also came up for consideration before the Council of Islamic Ideology
in its meeting held on 8th March, 1982 under the Chairmanship of one

of us (Dr.Tanzil-ur-Rahman,J., as he then was). The Council passed

the following resolution ;-

Jub Jhas g0 Lagyinelaylie gl JussS e sl S gw Kasls”
AR Augse Jldas] TSl ulnes g aatd sun (G 8 ik 5 imSs
pt 05 SlagylS ugw 80 Gy pal G e S ST 02 e S S
ewcley Sl fuglaws (S plhs opm sd SOl ae Sl sl 2 Loy
Lal S i S S s 5 1 ool agals

ey ydn Badpns i) Ae dedo (S 1A o enlS aS S B lde wode J—u,S
(The Negotiable Instruments(Amendment)Ordinance, 1980) (#)qA+ owiisd ;T  samto 35
2l o gl oS lag)lS g oS S oo 5 e ] e 9o e 2
b€ sl b S T 35 1anS oS Sl ugw gud gol sla IS go g

2SIl lene v e Bo e 11L Ay wlese S 13 o euld 20b ol o

—sle 1S

o yme JlBaol Juld ol juglown oanld a5 2 & ugals 1S JunysS”

"tle LSO Sl b S0 1S use gl Olez e S1AAY

(See Second Report on Islamization of Laws, Islamabad, March, 1982).

273. The provisions of section 79 and 80 of Negotiable Instruments

Act, 1881, also came up for consideration in the case of Irshad H.Khan

Vs. Mrs.Parveen Ajaz (PLD 1987 Karachi 466) wherein one of us(Dr. Tanzil-

ur-Rahman,J., as he then was) observed at page 486 of the report: -

"So, it is the Constitutional command for the State (Islamic
Republic of Pakistan) to take such steps as would "enable"
the Muslims of Pakistan to live as Muslims. Therefore, any

law which not only disregards such a commandment but

me
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positively violates it, is to be disregarded in view of
Article 2-A. The provisions of Sections 79 and 80 of
the Negotiable Instruments Act,1881..... so far as they
relate to awarding interest on money claims are clear
violations of the Constitutional mandate, as provided in
Art.2-A read with clause 3 of the Objectives Resolution,
referred to above. The aforesaid provisions of law

and Rules, on the other hand, 'disable' Muslims of
Pakistan from leading their lives as Muslims, according
to the requirements of Islam as set out in the Holy
Qur'an and Sunnah in relation to Riba(interest) and,
therefore, for the obvious repugnancy to the Injunctions
of Islam, contained in the Holy Qur'an and Sunnah,
extensively quoted by me in the foregoing paragraphs.
the aforesaid provisions relating to interest (Riba) cannot
be enforced by this Court, due to their repugnancy to
the mandatory provisions of the Qur'an and Sunnah

relating to interest (Riba)."

274. The provisions of section 79 of the Negotiable Instruments Act

again came up for consideration in the case of Habib Bank Ltd Vs.

Muhammad Hussain and others (PLD 1987 Karachi 612) by one of us

(Dr.Tanzil-ur-Rahman,dJ., as he then was). The relevant observations

appear at page 687 of the report which are as under:-

"Section 79 of the Negotiable Instruments Act, 1881
provides for the calculation of interest payable under

a Negotiable Instrument until tender or realization before
institution of suit and the Court may also award interest
under section 34, C.P.C. for any period prior to the
institution of the suit. The Court is also empowered to
award interest, in certain eventualities, under the Interest

Act, 1839. Previously the power to award interest was

-
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"also exerciseable under the Usury Laws Repeal Act, 1855,

but the same has now been repealed by Ordinance No.XXVII

of 1981. So far as sections 79, 80 of the Negotiable Instruments
Act, 1881,.......... are concerned,l have already held, in

Irshad H. Khan Vs. Parveen Aijaz (Suit No.162/80),(PLD 1987

Kar.465), that the said provisions of law are in conflict with
Article 2-A of the Constitution, and likewise it is now held

that the Interest Act, 1839 is void for the same reasons."

275. Now we take up under Shariat S.M.Notice No.2 of 1991,the gther two provisions of Ss

114 and 117(e) which also relate to interest and are reproduced as under:-

"114.Any person so paying is entitled to all the rights, in respect
of the bill, of the holder at the time of such payment, and
may recover from the party for whose honour he pays all

sums so paid, with interest thereon and with all expenses

properly incurred in making such payment."

"117(c) an indorser who, being liable, has paid the amount due
on the same is entitled to the amount so paid with interest

at six per centum per annum from the date of payment

until tender or realization thereof, together with all expenses

caused by the dishonour and payment."

276. A bare perusal of the above said two provisions will show
that a right has been conferred on the payer for honour to recover from

the party for whose honour he pays all sum so paid, with interest thereon

(Section 114). Likewise, an indorser who,being liable, has paid the

amount due is also entitled to amount so paid with interest at six per centum

per annum from the date of payment until tender or realization thereof
(Section 117(c). Both these provisions involve payment of interest and

as such we held repugnant to the Injunctions of Islam as laid down in

T~
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the Qur'an and Sunnah of the Holy Prophet ( pm L.y aslealdl L) and

as such are declared void.

2717. Lastly, it may be mentioned that this Court had earlier
examined suo-moto by its judgment dated 5-11-1983, the above Act but
had restricted itself to the examination of the provisions of this Act
excepting those falling within the ambit of fiscal law, which have been

challenged before us and have now been duly examined by us.

278. Before parting with the discussion on mark-up in price, it
may be observed that the State Bank of Pakistan in order to encourage
industrialization in the country devised a scheme for granting loans on
the basis of mark-up at the concessional rate of three per centum per
annum only, as against the usual mark-up rate of 16 per centum per
annum. A number of suits came up before the author of this judgment
while he was Judge in the High Court of Sind(1980-1990) wherein the
Banks filed a number of suits against the borrowers,claiming repayment
of the principal amount with the interest(or,mark-up)at the rate of 16
per centum per annum because the said borrowers instead of importing
machinery and installing factory,utilized the money borrowed by them for
purposes other than that it was granted to them.The facts of those cases
revealed that the transactions "in the garb of mark-up" resulted in the

interest as neither the commodity was in existence nor it had passed
through the bank to the borrowers. The details may be had from

the Registrar, High Court of Sind, if the Government is interested.

*



-239-

IV. THE LAND ACQUISITION ACT, 1894

279. Section 34 of the above Act has been challenged before us as
repugnant to the Injunctions of Islam. While examining the above section
we came across sections28,32 and 33 of the said Act as objectionable from
Shari'ah point of view. We, therefore, issued Suo Moto Notice No.4 of
1991 for examination thereof to the Federation and Provineial

Governments. Sections 28, 32 and 34 are reproduced as under:-

"S.28. If the sum which in the opinion of the Court, the Collector
ought to have awarded as compensation is.in excess of the sum which
the Collector did award as compensation, the award of the Court may
direct that the Collector shall pay interest on such excess at the rate
of six per centum per annum from the date on which he took possession

of the land to the date of payment of such excess into Court".

"S.32.- (1) If any money shall be deposited in Court under sub-
section (2) of the last preceding section and it appears that the land

in respect whereof the same was awarded belonged to any person who

had no power to alienate the same, the Court shall-

(a) order the money to be invested in the purchase of other
lands to be held under the like title and conditions of
ownership as the land in respect of which such money
shall have been deposited was held, or

(b) if such purchase cannot be effected forthwith, then in
such Government or other approved securities as the
court shall think fit;

and shall direct the payment of the interest or other proceeds arising
from such investment to the person or persons who would for the time
being have been entitled to the possession of the said land, and such

moneys shall remain so deposited and invested until the same be applied-

(i) in the purchase of such other lands as aforesaid; or

(ii) in payment to any person or persons becoming absolutely

entitled thereto.
-
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(2) In all the cases of moneys deposited to which this section
applies the Court shall order the costs of the following matters,including
therein all reasonable charges and expenses incident thereto, to be

paid by the Collector, namely:-

(a) the costs of such investments as aforesaid;

(b) the costs of the orders for the payment of interest or
other proceeds, of the securities upon which such moneys
are for the time being invested, and for the payment
out of Court of the principal of such moneys, and of all
proceedings relating thereto, except such as may be

occasioned by litigation between adverse claimants.

$.33. When any money shall have been deposited in Court under
this Act for any cause other than that mentioned in the last preceding
section, the Court may, on the application of any party interested or
claiming an interest in such money, order the same to be invested in such
Government or other approved securities as it may think proper, and may
direct the interest or other proceeds of any such investment to be accumula-
ted and paid in such manner as it may consider will give the parties
interested therein the same benefit therefrom as they might have had from
the land in respect whereof such money shall have been deposited or as

near thereto as may be.

S.34.Payment of interest.- When the amount of such compensation

is not paid or deposited on or before taking possession of the land, the
Collector shall pay the amount awarded with'compound interest thereon
at the rate of Eight per centum per annum from the time of so taking

possession until it shall have been so paid or deposited:

*%
Provided that any waiver of the above right by the land-

owner shall be void and he shall be entitled to the said interest

notwithstanding any agreement to the contrary."

280. The above Act was considered by the Council of Islamic Ideology

* Subs.by W.P.Act IIT of 1969.

** Ins.ibid Both these amendments are not applicable to the Province of
Sind vide Land Act West Pak Amend.Repeal(Ordinance/Sind Ord VI of 1971).

I
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as under :-
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281. The said Act was reconside;red in the meeting of the Council held
on March 14, 1982. The following opinion of Justice Dr.Tanzil-ur-Rahman

Chairman, Council, was also considered in the meeting :-

"This Act contains 55 sections divided into 8 parts.
Section 3 gives definitions of certain terms used in the
Act. Surprisingly, the definition of the term "public
purpose" has not been defined in the Act. Since the
"public purpose" should fall within the framework of
Islam, it is expedient that it be defined in the Aet in

accordance with the principles of Islam.

Section 4 of the Act gives the power to the
Provincial Government to acquire the land in any locality
if it is needed or is likely to be needed for any public
purpose. The "public purpose" having not been defined
in the Act, it may lead to misuse of the power. To

define "public purpose" in the Act is, therefore, all the

"
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more necessary.

The acquisition of land is against awarding compen-
sation to the land-owners or persons holding interest
therein. The various steps taken in this direction, being
procedural, do not seem to offend any provision of Islamic
Law. The provisions regarding "interest" as contained

in sections 28, 32 and 34 are in conflict with Shari'ah.

Section 46 deals with penalty for obstruction
acquisition of land and describes imprisonment not
exceeding one month, or to fine not exceeding Rs.50 or
to both. So far as the provision for fine not exceeding
Rs.50 is concerned, Islamic Law levies zaman on such
person causing injury to the property to the extent of
actual loss suffered, besides ta'zir, as fixed by the

Court looking to the facts of each case."

282. The Council agreeing with the above opinion of Dr.Tanzil-ur-

Rahman resolved that the Act should be amended accordingly".

283. The above Act was also considered by this Court in SSM No.14/P
of 1983 and delivered its judgment on 27-3-1984. The said Judgment was
assailed in appeal before the Appellate Bench of the Supreme Court. The
said Bench in Shariat Appeal No.22 of 1984, while allowing the appeal, set
aside the judgment and the matter was remanded to this Court by its

judgment dated 13-1-1988 for decision afresh.

284. Assistant Registrar(Judicial) informs us (vide office note dated
5-10-1991) that the said SSM No.14/P of 1983 was then re-heard on
24-4-1988 to 27-4-1988 and thereafter on 2-5-1988 and 8-5-1988 by the Ful

Court-and again.on 13th & 14th Hovember, 1988 and reserved for judgment, but as no
P/
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addition, additional amount on the principal which is loan that the
transaction of Riba is made between lender and borrower.After noticing
the definition of interest and compensation given in a few dictionaries thi
judgment proceeds to draw heavily upon the observation occurring and

conclusions reached in Behari Lal Bhargava Vs.Commissioner of Income

Tax (AIR 1941 Allahabad 135), Commissioner of Income Tax,Behar and

Orissa Vs.Rani Prayag Kumari Debi(AIR 1939 Patna 662) and Revenue

Divisional Officer Vs.Venkatarama Ayyar(AIR 1932 Madras 199)to formula

the above view.
287. It may be advantageous to have a glance to the aforementioned
judgments which the decision of Lahore High Court banks upon. In

Behari Lal Bhargava's case (AIR 1941 Allahabad 135) the Land

Acquisition Officer awarded Rs.13225.00 as compensation for compulsory
acquisition of two houses belonging to one Ramji Das Bhargava under
Land Acquisition Act by the Improvement Trust. Ramji Das Bhargava
did not accept the amount awarded by the Land Acquisition Officer to
be adequate and referred his claim to the tribunal which increasadthe
amount of compensation to Rs.97640.00 and directed the Improvement
Trust under section 28 of the Land Acquisition Act to‘ pay interest at

6 per cent per annum from the date of taking possession of the propert
to the date of payment of Rs.97640.00. The appeal preferred by the
Improvement Trust before the High Courc_et having failed,a sum of
Rs.97640.00 plus Rs.49660.00 as interest was paid to the four sons of

Ramji Das Bhargava who had meanwhile died. The share of one of

‘”\.-
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his sons, namely, Behari Lal Bhargave, in the interest money came

to Rs.12415.00. The Income Tax Officer was of the opinion that the
aforesaid amount of interest was taxable and was accordingly taxed
upon. The assessee appealed to the Assistant Commissioner but his
appeal was dismissed. The interest received by the assessee was taken
to be income liable to be taxed under the provisions of the Income-Tax
Act,1922. On the application of the assessee the Commissioner referred

the following question for decision of the High Court of Allahabad:-

"Whether the sum of Rs.12415.00 received by the
Petitioner as interest from the Improvement Trust
was part of his income, profits or gains within

the meaning of the Act?"

288. After surveying the various cases pertaining to Income Tax
law the High Court came to the conclusion that the sum of Rs.12415.00
was not income within the meaning of section 6 of the Income-Tax Act
nor could it be treated as profits under the aforesaid section and
consequently was not assessable to tax. The High Court observed that
it was not without considerable doubt and hesitation that it had arrived
at this decision for, there was much to be said; but upon the whole
matter it thought that it was the correct view and it bore in mind that
where the interpretation of fiscal enactment was open to doubt it should
be construed favourable to the subject. The High Court treated the
interest as compensation on damages for loss of the right to retain

possession of the property and thought that section 28 was designed as

T
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convenient method of measuring such damages in terms of interest.

289. In the Commissioner of Income-Tax, Bihar and Orissa Versus

Rani Prayag Kumari Debi (AIR 1939 Patna 662) on the death of the Raja

of Jharia in 1916 one of his collaterals, Raja Shiva Prasad Singh, took
possession of the properties as owner of the Jharia Raj. In 1919 the
three widows of late Raja of Jharia instituted suit for recovery of
possession of the whole of impartible Raj including movable and immovabl
properties thereof against Raja Shiva Parsad Singh. The decree grantec
by the Court in favour of Rani Prayag Kumari Debi, one of the widows,
awarded her a number of movable properties, cash in till or deposits in
the banks or money lent out to various debtors. In case the movables
could not be returned in specie the Court fixed a valuation thereof. The
total of the movables including arrears of maintenance came to
Rs.25,40,401.00. The Court also awarded sums as damages for each
item of moveables which were ordered to be returned, the damages
being damages for detenion. The total of such damages was
Rs.22.fi4,031.0[|. After the decree was passed by the trial Court Raja
Shiva Parsad Singh agreed to pay certain sums in part liquidation of
decretal dues. He paid Rs.18,28,626.00 towards the principal amount
and Rs.8,47,611.00 towards damages. The principal amount was to
carry interest at 6 per cent per annum but no interest was fixed on

the damages. Subsequently there was a compromise between the parties

by which the claim of Rani Prayag Kumari Debi was adjusted by fixing

/-
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the total dues which then remained payable at a sum of Rs.18,00,000.00,
Rani Prayag Kumari Debi receiving Rs.2,00,000.00 in cash and Raja
Shiva Parsad Singh taking over the liability to pay Rs.4,40,000.00 to
the creditors thus leaving the balance to be paid to the Rani of a total
of Rs.11,60,000.00. It was provided in the compromise that all payments
which would be made by tﬁe judgment-debtor in future would be creditec
in the proportion of six annas and ten annas, that is to say, six annas
would be set off towards the principal amount which was fixed at
Rs.7,16,463/1/9 and the remaining 10 annas would be set off against the

damages balance amounting to Rs.10,83,536/14/3.

290. In the year 1936-37 Rani Prayag Kumari Debi received a sum
of Rs.1,00,000.00 which according to the terms of compromise was
credited in the proportion of six annus towards the capital(Rs.37,500.00)
and the balance (Rs.62,500.00) towards damages. The Income-Tax
Department taxed the Rani on among other items this sum of
Rs.62,500.00 which was asserted as being income received by the
assessee during the year. The contention of the assessee that this
amount was not income but merely an amount received by her on account
of damages awarded to her for the detention of her properties was
overruled. The question whether Rs.62,500.00 received by the
assessee by way of damages awarded to her by a decree in the
circumstances stated above was assessable to income tax, referred for

decision to the High Court, was answered in the negative. The amount
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received by the assessee by way of damages was not considered
to be income amenable to assessment under the Income - Tax

Act, 1922.

291. In Revenue Divisional Officer, Trichinopoly Versus Venkatarvama

Ayyar (AIR 1932 Madras 199), the High Court observed that right to

receive interest under section 34 of the Land Acquisition Act took the

place of the right to retain possession. The Court noticed that the

foundation of the Act was that when compensation was payable and hac

not been paid, interest for non-payment must be given from the date ¢

taking possession. Therefore the award of interest by the trial Cour
was upheld.
292. In the cases of Behari Lal Bhargava Versus Commissioner of

Income-Tax and Commissioner of Income Tax,Bihar and Orissa Versus

Rani Prajrag Kumari Debi, The considerations which weighed with the

courts to determine whether interest or damages could be classifiec
. . . s

as taxable income within. the purview of Income - Tax Act were

different from the criteria to be employed for ascertaining whether

interest payable under sections 28 and 34 is Riba. Therefore, it

would appear inappropriate to apply the tests of finding out a sum to

be income under the Income - Tax Act for judging it to be Riba or

otherwise. The true tests for adjudicating the real nature of an amot

0 %
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in the domain of Riba can come from the Holy Qur'an, Sunnah of

the Holy Prophet ( f—=3 &k &l oo ) angd time tested
opinions of the jurists and scholars well versed in Islamic law and
Shari'ah. Consequently, the process of reasoning employed in

the judgment for dubbing the interest payable under section 28 and 34
to be something else than Riba is difficult to justify in Shari'ah.
The increase or addition in the form of interest under sections
28 and 34 over the debt payable in the form of compensation by
acquiring authority to the land-owners obviously falls in the

category of Riba.

293. So far as section 32 is concerned it relates to the
investment by the Government in respect of acquired land of a
person who had, then, no alienable right in respect of the said
land. The Government is empowered to invest the said amount
either in the purchase of land or other approved securities as the
court deems fit. There can be no objection regarding invest-
ment in land, but so far as securities are concerned they must

be non-interest bearing.

294. In view of the Judgment of Shahbazud Din Chaudhry

and 27 others Versus Messrs Services Industries Textiles Limitted

and 4 others (PLD 1988 Lahore 1), the Government should invest
i
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~the amount in non-interest bearing securities. The word 'interest’
whereever occurred in thlese sectionsbe deleted as repugnant to

the Injunctions of Islam as laid down in the Holy Qur'an and Sunnah

of the Holy Prophet ( p—luy sule ol Loy,

295, We may, in the end, observe that there should be no
delay in the case of payment of compensation to the land-owners
whose land or property has been acquired compulsorily under the
Land Acquisition Act. A reference may be made to the following

observation of the Shariat Appellate Bench of the Supreme Court in

the case of Qazalbash Waqf and others Versus Chief Land Commissioner

(PLD 1990 SC 99). Relevant observation appears at page 283, which

reads as under :-
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296. Consequently, the provisions of sections 28, 32 ,33:and 3
of the above Act, to the extent discussed hereinabove, are held repugna

to the Injunctions of Islam as laid down in the Holy Qur'an and Sunnah

of the Holy Prophet (  pluy anledll L ).
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V. THE CODE OF CIVIL PROCEDURE,1908 (Act V of 1908)

297. The following provisions of the Code of Civil Procedure, 1908

have been challenged before us, which read as under:-

"S 34, Interest.--(1) Where and in so far as a decree is for
the payment of money, the Court may, in the decree, order interest at su
rate as the Court deems reasonable to be paid on the principal sum adjudgr
from the date of the suit to the date of the decree, in addition to any
interest adjudged on such principal sum for any period prior to the
institution of the suit, with further interest at such rate as the Court
deems reasonable on the aggregate sum so adjudged, from the date of the
decree to the date of payment, or to such earlier date as the Court

thinks fit.

(2) Where such a decree is silent with respect to the payment
of further interest on such aggregate sum as aforesaid from the date of
the decree to the date of payment or other earlier date, the Court shall
be deemed to have refused such interest, and a separate suit thereon
shall not lie.

*S.34-A.Interest on public dues.- (1) Where the Court is of

opinion that a suit was instituted with intent to avoid the payment of any
public dues payable by the plaintiff or on his behalf,the Court may, while
dismissing such suit, make an order for payment of interest on such

public dues at the rate of two per cent, above the prevailing bank rate.

(2) Where the Court is of opinion that the recovery of any
public dues from the plaintiff was unjustified, the Court may, while
disposing of the suit, make an order for payment of interest on the amoun

recovered at the rate of two per cent, above the prevailing bank rate.
Explanation.-- In this section,-

(a) "hbank rate" means the bank rate determined and made public
under the provisions of the State Bank of Pakistan Act,1956

(XXXIII of 1956); and
* Added By Ordinance X of 1980.

"y
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(b) "public dues" includes the dues of any bank owned by the
Federal Government or of any corporation or undertaking
owned or controlled by the Federal Government or a Provincial

Government or of any local authority.

* $.34B. Interest etc., on dues of banking company.--Where and in

so far as a decree is for payment of money due to a banking company in
repayment of a loan advanced by it, the Court shall, in the decree,
provide for interest or return, as the case may be, on the judgment

debt from the date of decree till payment—-

(a) in the case of interest-bearing loans, for interest at the
contracted rate or at the rate of two per cent above the bank
rate, whichever is the higher;

(b) in the case of loans given on the basis of mark-up in price,
lease, hire-purchase or service charges, for the contracted
rate of mark-up, rental, hire or service charges, as the case
may be, or at the latest rate of the banking company for
similar loans, whichever is the higher; and

(c) in the case of loans given on the basis of participation in
profit and loss, for return at such rate ,, not being less than
the annual rate of profit for the preceding six months paid
by the banking company on term deposits of six months
accepted by it on the basis of participation in profit and loss,
as the court may consider just and reasonable in the circum-
stances of the case, keeping in view the profit-sharing agree-
ment entered into between the banking company and the
judgment debtor when the loan was contracted.

Explanation.-- In this section in clause (a), "bank rate"

has the same meaning as in section 34A.

ORDER XXXVII

"Rule 2.=(1)evvevenvarnnss S R T R e A AR

2(a) for the principal sum due on the instrument and for
interest caleculated in accordance with the provisions of

section 79 or section 80, as the case may be, of the

*# Added by Ordinance LXIII of 1980
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Negotiable Instruments Act, 1881, upto the date of the
institution of the suit, or for the sum mentioned in the
summons, whichever is less, and for interest upto the date
of the decree at the same rate or at such other rate as the

Court thinks fit; and

(b) for such subsequent interest, if any, as the Court may orde:

under section 34 of this Code; and

298 Section 34, as above, provides that where a decreeis for the
payment of money, the Court may, in the decree, order interest at such
rate as the Court deems reasonable to be paid on the principal amount
adjudged, from the date of the suit to the date of the decree, in additior
to any interest adjudged on such principal sum for any period prior to
the institution of the suit, with further interest at such rate as the Cour
deems reasonable on the aggregate amount so adjudged, from the date of
the decree to the date of payment, or to such earlier date as the Court
thinks fit.

299. Section 34-A has been newly added by Ordinance X of 1980. It desl:
with interest on public dues. It provides that where the Court is of
opinion that a suit was instituted with intent to avoid the payment of any
public dues payable by the plaintiff or on his behalf, the Court may,whil
dismissing such suit, make an order for payment of interest on such

public dues at the rate of two per cent, above the bank rate.

300. Sub-section(2) of section 34-A deals with a different situation.
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It provides that if the Court is of opinion that the recovery of any public
dues from the plaintiff was unjustified, the Court may, while disposing of 1
suit, make an order for payment of interest on the amount recovered at

the rate of two per cent, above the bank rate.

301. Section 34-B has been newly added by Ordinance LXIII of 1980. I
deals with interest on dues of banking company. It provides that where
a decree is for payment of money due to a banking company in repayment
of a loan advanced by it, the Court shall, in the decree, provide for

interest or return, as the case may be, on the judgment debt from the

date of decree till payment. It further provides that in case of interest-
bearing loans,the Court shall award a decree for interest at the contracte
rate or at the rate of two per cent above the bank rate, whichever is the
higher.

302. Clause(b) of the said section provides that in the case of loans
given on the basis of mark-up in price, lease, hire-purchase or service
charges, for the contracted rate of mark-up, rental, hire or service
charges, as the case may be,the Government shall provide for interest

return at the contracted rate or at the latest rate of the banking compan

for similar loans, whichever is the higher.
303. Clause(c) of section 34=B- provides that in the case of

loans given on the basis of participation in profit and loss, for return
at such rate, not being less than the annual rate of profit the
Ay

preceeding six months paid by the banking company on term deposits

of six months accepted by it on the basis of participation in profit and
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loss, the Court shall in the decree provide for such return and at such

rate, not less than the annual rate of profit for the preceeding six montk

as stated above, which the Court may consider just and reasonable in the

circumstances of the case.

304. We have already dealt with the Shari'ah position in relation to

interest, mark-up, lease, hire-purchase and service charges while

examining the provisions of the Negotiable Instruments Act, 1881 and the

same observations do equally apply to the above stated provisions. It

is, however, noticeable that in a recent Karachi judgment reported as

Irshad H. Khan Vs. Parveen Aijaz (PLD 1987 Kar 466)one of us as Judg:

of the High Court (Dr.Tanzil-ur-Rahman,J., as he then was) refused to
award interest, on account of it being in contravention of the constitution
dictates and provisions. It is further noticeable that prior to the
amendment by Ordinance LXIII of 1980, which was promulgated in the
name of so called Islamization of economy, the Courts had the power to
grant interest which may or may not award in the circumstances of each
case, but by this Ordinance the Court have now been bound by inserting1
word "shall" to award interest at the contracted rate or at the rate of
two per cent above the bank rate,whichever is the higher. These
provisions, for the reasons and to the extent stated as discussed by us
under the Negotiable Instruments Act, 1881 are held repugnant to the
Injunctions of Islam as laid down in the Holy Qur'an and Sunnah of the

Holy Prophet ( pluy aole Ul Lo ).

e
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305. As regards the provision of Rule 2(a) of Order XXXVII which
relates to the interest, for reasons already discussed under sections 79
and 80 of the Negotiable Instruments Act, is declared repugnant to the

Injunctions of Islam as laid down in the Holy Qur'an and Sunnah of the
Holy Prophet ( p—luyasle sll o),

306. Only the abovesaid few provisions of the Code of Civil Procedur
1908, relating to interest, were challenged before us, but it seems
pertinent to examine other provisions relating to interest as also contain
in the Code of Civil Procedure, 1908, under our Shari'ah Suo Moto
Notice No.3 of 1991, given to the .Federation and all the four

Provinces, which are as under:-

"S.2(12).- 'mesne profits' of property means those profits which
the person in wrongful possession of such property actually received or
might with ordinary diligence have received therefrom, together with
interest on such profits but shall not include profits due to improvement

made by the person in wrongful possession."

"S.35(3).- The Court may give interest on costs at any rate not
exceeding six per cent. per annum, and such interest shall be added to

the costs and shall be recoverable as such".

* "S.144(1).- Where and in so far as a decree is varied or
reversed, the Court of first instance shall, on the application of any
party entitled to any benefit by way of restitution or otherwise, cause
such restitution to be made as will, so far as may be, place the parties
in the position which they would have occupied but for such decree or
such part thereof as has been varied or reversed; and, for this purpose
the Court may make any orders, including orders for the refund of cost
and for the payment of interest, damages, compensation and mesne

profits, which are properly consequential on such variation or reversal".

R
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"Opder XX1 Rule 11(2)(g).- the amount with interest (if any) ¢

upon the decree, or other relief granted thereby, together with particul
of any cross-decree, whether passed before or after the date of the

decree sought to be executed".

"Order XXI Rule 38.- Every warrant for the arrest of a judgme

debtor shall direct the officer entrusted with its execution to bring him
before the Court with all convenient speed, unless the amount which he
has been ordered to pay, together with the interest thereon and the

cost (if any) to which he is liable, be sooner paid".

nOrder XXI Rule 79(3).- Where the property sold is a debt not

secured by a negotiable instrument, or is a share in a corporation, the
delivery thereof shall be made by a written order of the Court prohibi-
ting the creditor from receiving the debt or any interest thereon, and
the debtor from making payment thereof to any person except the
purchaser, or prohibiting the person in whose name the share may be
standing from making any transfer of the share to any person except
the purchaser, or receiving payment of any dividend or interest thereon
and the manager, secretary or other proper officer of the corporation
from permitting any such transfer or making any such payment to any

person except the purchaser.”

"Order XXI Rule 80(3).- Until the transfer of such negotiable

instrument or share, the Court may, by order, appoint some person to
receive any interest or dividend due thereon and to sign a receipt for
the same; and any receipt so signed shall be as valid and effectual for

all purposes as if the same had been signed by the party himself".

nOrder XXI Rule 93 .- Where a sale of immoveable property

is set aside under rule 92, the purchaser shall be entitled to an order
for repayment of his purchase-money, with or without interest as the

Court may direct, against any person to whom it has been paid".

"Order XXXIV Rule 2.(1) In a suit for foreclosure, if the plaintiff

succeeds, the Court shall pass a preliminary decree -

£ 0 S T D T R T R i

* Rules 2 to 8 were subs.by the Transfer of Property(Amendment)
Supplementary Act, 1929 (21 of 1929),s.4, for the original rules.

A
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(i) principal interest on the mortgage,
1 R B e (L 5 £ salieesveeai

(iii) other costs, charges and expenses properly incurred by
him upto that date in respect of his mortgage-security,
together with interest thereon;

(c) directing -

(i) that, if the defendant pays into Court the amount so
found or declared due on or before such date as the
Court may fix within six months from the date on which
the Court confirms and countersigns the account taken
under clause(a), or from the date on which such amount
is declared in Court under clause(b), as the case may be,
and thereafter pays such amount as may be adjudged due
in respect of subsequent costs, charges and expenses as
provided in rule 10, together with subsequent interest
on such sums respectively as provided in rule 11, the
plaintiff shall deliver up to the defendant, or to such
person as the defendant appoints, all documents in his
possession or power relating to the mortgaged property,
and shall, if so required, retransfer the property to the
defendant at his cost free from the mortgage and from
all incumbrances created by the plaintiff or any person
claiming under him, or, where the plaintiff claims by
derived title, by those under whom he claims, and shall
also, if necessary, put the defendant in possession of
the property; and

(ii) that, if payment of the amount found or declared due
under or by the preliminary decree is not made on or
before the date so fixed, or the defendant fails to pay,
within such time as the Court may fix, the amount adjudg:
due in respect of subsequent costs, charges, expenses an
interest,the plaintiff shall be entitled to apply for a final
decree debarring the defendant from all right to redeem
the property.

"Order XXXIVRule2.-(2) The Court may, on good cause shown and

upon terms to be fixed by the Court, from time to time, at any time
before a final decree is passed, extend the time fixed for the payment
of the amount found or declared due under sub-rule(l) or of the amount
adjudged due in respect of subsequent costs, charges, expenses and

interest".
i
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"Order XXXIVRule 4(1})in a suit for sale, if the plaintiff succeeds,

the Court shall pass a preliminary decree to the effect mentioned in
clauses (a),(b) and (c) (i) of sub-rule(l) of rule 2, and further directi:
that, in default of the defendant paying as therein mentioned, the plaint
shall be entitled to apply for a final decree directing that the mortgaged
property or a sufficient part thereof be sold, and the proceeds of the
sale (after deduction therefrom of the expenses of the sale) be paid into
Court and applied in payment of what has been found or declared under
or by the preliminary decree due to the plaintiff, together with such
amount as may have been adjudged due in respect of subsequent costs,
charges, expenses and interest, and the balance, if any, be paid to the

defendant or other persons entitled to receive the same;

(2) The Court may, on good cause shown and upon terms to be
fixed by the Court, from time to time, at any time before a final decree
for sale is passed, extend the time fixed for the payment of the amount
found or declared due under sub-rule(l) or of the amount adjudged due

in respect of subsequent costs, charges, expenses and interest’

"Order XXXIVRule7(l) In a suit for redemption, if the plaintiff

succeeds, the Court shall pass a preliminary decree -

(a) Ordering that an account be taken of what was due to

the defendant at the date of such decree for -

(i) principal and interest on the mortgage,

(iii) other costs, charges and expenses properly incurred
by him upto that date, in respect of his mortgage-
security, together with interest thereon:

(¢) directing -

(i) that, if the plaintiff pays into Court the amount so
found or declared due on or before such date as the
Court may fix within six months from the date on
which the Court confirms and countersigns the account
taken under clause(a), or from the date on which such
amount is declared in Court under clause(b), as the
case may be, and thereafter pays such amount as may

T
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be adjudged due in respect of subsequent costs,
charges and expenses as provided in rule 10 together
with subsequent interest on such sums respectively

as provided in rule 11, the defendant shall deliver
upto the plaintiff, or to such person as the plaintiff
appoints, all documents in his possession or power
relating to the mortgaged property, and shall, if so
required, retransfer the property to the plaintiff at
his cost free from the mortgage and from all incumbranc
created by the defendant or any person claiming under
him, or, where the defendant claims by derived title,
by those under whom he claims, and shall also, if
necessary, put the plaintiff in possession of the
property; and

(ii) that, if payment of the amount found or declared due
under or by the preliminary decree is not made on
or before the date so fixed, or the plaintiff fails to
pay, within such time as the Court may fix, the
amount adjudged due in respect of subsequent costs,
charges, expenses and interests, the defendant shall
be entitled to apply for a final decree — I

(a) in the case of a mortgage other than a usufructuary
mortgage, a mortgage by conditional sale, or an
anomalous mortgage the terms of which provide for
foreclosure only and not for sale, that the
mortgaged property be sold, or

(b) in the case of a mortgage by conditional sale or
such an anomalous mortgage as aforesaid, that
the plaintiff be debarred from all right to redeem
the property.

(2) The Court may, on good cause shown and upon terms to be
fixed by the Court, from time to time, at any time before the passing
of a final decree for foreclosure or sale, as the case may be, extend the
time fixed for the payment of the amount found or declared due under
sub-rule(1) or of the amount adjudged due in respect of subsequent

costs, charges, expenses and interest."

"Order XXXIVRulell.In any decree passed in a suit for fore-

closure, sale or redemption, where interest is legally recoverable, the
Court may order payment of interest to the mortgagee as follows,

namely :- -
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(a) interest upto the date on or before which payment of the
amount found or declared due is under the preliminary decree
to be made by the mortgagor or other person redeeming the

mortgage —

(i) on the principal amount found or declared due on the
mortgage,- at the rate payable on the principal, or, where
no such rate is fixed, at such rate as the Court deems

reasonable,

(ii) on the amount of the costs of the suit awarded to the
mortgagee,- at such rate as the Court deems reasonable
from the date of the preliminary decree, and

(iii) on the amount adjudged due to the mortgagee for costs,
charges and expenses properly incurred by the mortgagee
in respect of the mortgage-security upto the date of the
preliminary decree and added to the mortgage money,- at
the rate agreed between the parties, or, faih'ng such rate,
at the same rate as is payable on the principal, or failing
both such rates, at nine per cent.per annum; and

(b) subsequent interest upto the date of realization or actual
payment at such rate as the Court deems reasonable-

(i) on the aggregate of the principal sums specified in clause(a’
and of the interest thereon as calculated in accordance with
that clause; and

(ii) on the amount adjudged due to the mortgagee in respect of
such further costs, charges and expenses as may be payabl

under rule 10."

"Order XXXIW Rule 13 () Such proceeds shall be brought into Court ar
applied as follows:-

first, in payment of all expenses incident to the sale or

properly incurred in any attempted sale;

secondly, in payment of whatever is due to the prior mortgagee
on account of the prior mortgage, and of costs, properly
incurred in connection therewith:

thirdly, in payment of all interest due on account of the mortgage
in consequence whereof the sale was directed, and of the
costs of the suit in which the decree directing the sale was
made;

fourthly, in payment of the principal money due on account of

that mortgage; and
.



-262-

lastly, the residue (if any) shall be paid to the person proving
himself to be interested in the property sold, or if there
are more such persons than one, then to such persons
according to their respective interests therein or upon their

joint receipt.

(2) Nothing in this rule or in rule 12 shall be deemed to affect IV
of the powers conferred by section 57 of the Transfer of Property 1982.
Act, 1982."

"Order XXXIXRuled.Where land paying revenue to Government, or &

tenure liable to sale, is the subject-matter of a suit, if the party in
possession of such land or tenure neglects to pay the Government revenu
or the rent due to the proprietor of the tenure, as the case may be, and
such land or tenure is consequently ordered to be sold, any other party
to the suit claiming to have an interest in such land or tenure may, upor
payment of the revenue or rent due previously to the sale ( and with
or without security at the discretion of the Court), be put in immediate

possession of the land or tenure;

and the Court in its decree may award against the defaulter
the amount so paid, with interest thereon at such rate as the Court
thinks fit, or may charge the amount so paid, with interest thereon at
such rate as the Court orders, in any adjustment of accounts which may

be directed in the decree passed in the suit".

307. Raja Muhammad Afsar learned Advocate General Baluchistan, referring
to the provisions of Civil Procedure Code, 1908, submitted that these are
pure and simple provisions regarding interest, about which there
can be no two opinions that charging of the same would be un-Islamic
according to Qur'an and Sunnah of the Holy Prophet( s il U
He further submitted that these provisions pre-suppose charging of
interest as an incident of civil proceedings since the framers of Civil

Procedure Code, 1908, were not framing law in the light of Qurdn and Sunnal
i
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of the Holy Prophet (  aly sk all o). Therefore, the
very basic philosophy on which the law was enacted,was not drawing
inspiration from Islamic Jurisprudence. These provisions are purely
based on western concept of law and that is why these provisions
were enacted regardless of their connotation in Islamic jurisprudence.
The learned Advocate General, Baluchistar stated that,in his view,
interest chargeable under these provisions is entirely un-Islamic and will

have to be struck down.

3o08. _ Mr.Abdul Ghafoor Mangi, learned Additional Advocate General
Sindh, did not dispute that the interest as contained in the
several provisions of Civil Procedure Code, 1908, is repugnant to
the Injunctions of Islam. He, however, submitted that the wvalue
of rupee diminishes by lapse of time and when it is recoverable it
should be repaid equivalent to the real worth of money comparing with
the prevailing prices of commodity. Mr.Shahabuddin Burq, Law
Officer, N.W.F.P., and Mr.Javed Aziz Sindhu for Advocate General,
Punjab, adopted the same arguments as advanced by the learned
Additional Advocate General, Sind. The question of indexation in
relation to inflation has already been dealt with by us in the foregoing

pages and need not be repeated here.

309. For the full discussion on the question of Prohibition

( f~>=>) of the interest we will, accordingly, hold that the several

1
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provisions of the Code of Civil Procedure, 1908, referred to hereinabove
are also declared repugnant to the Injunctions of Islam as laid down in
the Holy Quran and Sunnah of the Holy Prophet ( oL, sl slll L

and they be deleted from the Code of Civil Procedure, 1908.

310. Before parting with the above discussion pertaining to the
repugnancy of a number of provisions of the Code of Civil Procedure,
1908, it may be clarified that this Court is conscious of the fact
that it is not empowered to examine any law or" provision of law
relating to procedure of any Court or tribunal but every provision
does not become procedural simply because it is contained in a
Code of Procedure. The Code of Civil Procedure has been enacted to
regulate the trial of a civil suit, appeal and application. But we have
not interfered with the procedure laid down in the Code. We have
examined those provisions only which create rights in and liabilities
on the litigants to receive and pay interest which fall within the domain

of substantive law.

311. In any case, this Court is now empowered as on and from
26th June, 1990, to examine any fiscal law including the banking practice
and procedure and thus no exception can be taken to our exercise of
jurisdiction now conferred on us on expiry of ten years as provided

under Article 203B(c) of the Constitution.

-
.
FILAE
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VI. CO-OPERATIVE SOCIETIES ACT, 1925

312, The provision of section 53(2)(e) of the Co-operative Societies
Act, 1925, has been challenged before us. It seems appropriate to

reproduce the whole section which reads as under:-

"59. (1) (Every Order passed by a liquidator under section 50, or by
the Registrar under section 50-A, or by the Registrar or his nominee or
arbitrators on disputes referred to him or them under clause(g) of
section 50 or under section 54 or under sub-section(3) of section 54-A,
every order passed in appeal, under section 56, every order passed by
the Provincial Government in appeal against orders under sections 50,
50-A, 54 or sub-section(3) of section 54-A and every order passed under

section 64-A shall, if not carried out,

(a) on a certificate signed by the Registrar or a liquidator,
be deemed to be a decree of a Civil Court and shall be

executed in the same manner as a decree of such court; or

(b) (be executed) according to the law and under the rules
for the time being in force for the recovery of arrears of
land revenue, provided that any application for the recovery
in such manner of any such sum shall be made to the
Collector and shall be accompanied by a certificate signed
by the Registrar or by an Assistant Registrar to whom the
said power has been delegated by the Registrar.

(2) The Registrar or any person subordinate to him empowered
by the Registrar in this behalf may, subject to such rules as may be
prescribed by the Provincial Government and without prejudice to any
other mode of recovery provided by or under this Act, recover by
exercising powers of the Collector under the (Sind) Land Revenue Code,
1879, (or the relevant provisions of any other law relating to land

revenue in force in the area), and the Rules thereunder -

(a) any amount due under a decree or order of a Civil
Court, a decision or an award of the Registrar, obtained
by a registered society including a financing bank of

e

liquidator; or
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(b) any sum awarded by way of costs under section 44-B

and 45; or

(c) damages assessed in sections 22-A and 50-A; or

(d) penalty provided for in sections 61 and 62; or

(e) sums due to (Govern;nent) under section 65, together

with the interest, (or’ return) if any, due on such amount

or sum and the cost of process, by the attachment and
sale or by the sale without attachment of property of the
person against whom such decree, decision, award or

order has been obtained or passed.

313. The Co-operative Societies Act VII of 1925 alongwith the Sind
Co-operative Societies Act VII of 1925, were considered by Full Bench
of this Court in SSM No.37/P/83 and SSM No.10/S/83, vide its judgment

dated 24th of March, 1984.

314. Since, this Court had no jurisdiction to examine the provisions
relating to interest which falls within the ambit of fiscal law, it did not
make any observation to the provision of section 59(2)(e) quoted above

which is now under examination by us.

315. For the reasons already discussed in detail about the prohibitior
*

of interest in Islam, the word "interest" or "return" are declared to be

repugnant to the Injunctions of Islam as laid down in the Holy Qur'an

and Sunnah of the Holy Prophet ( pl.gasle sl o), and as such all

the four Provincial Governments i.e. the Government of Punjab, Sind,

N.W.F.P., and Baluchistan are directed accordingly to delete the phrase

'finteres_t (_or‘_return)': if any, due on such amount.
* Ins. and Subs. by Punjab Ord.No.XL of 1984, dated 31-12-1984.

'ﬂ, i
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VII. THE CO-OPERATIVE SOCIETIES RULES, 1927

316. The above Rules, have been framed by the Government as
empowered under the Co-Operative Societies Act, 1925, to regulate the
proceedings etc under the Act.

317. Rules 14(h), 22 and 41 alongwith appendices 1 to 4 have been
challenged before us,which read as under:-

Wy AR sasiesseranis AR N A S e n

"Rule 22. Distribution of profits.- In calculating the profit of

a society for the year, all accrued interest which is overdue shall be
deducted from the gross profits of the year before the net profits are
arrived at. All accrued interest, that has been so deducted from the
profits of the year and is actually recovered during the subsequent
year.

"Rule 41.Interest in liquidation proceedings. On any debt which

is due from a society that is being wound up, the creditor may prove
for interest upto the date of the Registrar's order for winding up at
a rate, which, in the case of the Provincial Co-operative Bank or Co-
operative Bank or a District Co-operative Bank or other Co-operative
Bank permitted by the Registrar to finance societies, shall be the
contract rate, and in other cases shall be a rate to be fixed by the

Registrar and not exceeding the contract rate:

Provided that, if any surplus assets remain after all liabilities,
ineluding liabilities on shares, have been paid off, further interest on
such debts at a rate to be fixed by the Registrar and no exceeding
the contract rate may be allowed to creditors from the date mentioned
above upto the date of the repayment of the principal.”

A
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318. Clause (h) of sub-rule (1) of rule 14 of the Co-operative
Societies Rules, 1927, inter-alia, provides for maintaining register

of interest account.

319. Rule 22 relates to the deduction of all accrued interest
which is overdue from the gross profits of the year before the
net profits are arrived at and further it provides that all accrued
interest, that has been so deducted from the profits of the year
and is actually recovered during the subsequent year may be

added to the profit of the subsequent year.

320. Section 41, inter-alia, provides proving of interest
by a creditor upto the date of the Registrar's order for winding
up and fixation of the rate of interest by the Registrar in
liquidation proceedings. Appendices 1 to 4 set out certain forms

containing mention of interest.

321. In view of the detailed discussion above, the
provisions of interest, challenged before us, as quoted above,
alongwith four appendices are held to be repugnant to the
Injunctions of Islam as laid down in the Holy Qur'an and Sunnah

of the Holy Prophet ( oliy a_le aldl Lo Ye

2
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VIII. THE INSURANCE ACT, 1938

322. The following provisions of the Insurance Act, 1938, have

been challenged before us :-

*
"S.3BB(1)(b).- Prepare statement of yield indicating the ranj

of rates of interest or yield on the investment of the insurers' funds.

"Sub-section(3) of section 27.- In computing the assets requirec

by this section to be kept invested by an insurer,v a sum equal to the
amount of his liabilities to persons who are not citizens of Pakistan in
respect of life insurance policies issued in Pakistan in favour of such
persons but expressed in a currency other than the Pakistan rupee may,
if such sum is invested in securities of, and guaranteed as to principal
and interest by, the Government of the country in whose currency such

policies are expressed, be taken into account.”

"5.29(8)(b).- the loan is of such amount that the instalment of
capital and interest does not exceed one-fourth of the basic salary of
the employee or one-fourth of the renewal commission or over-riding
commission of an agent or an employer of agents, as the case may be,
during a year;"

ok
"(e) (iii).- the loan does not exceed such amount as may be prescribed

and is subject to such conditions, including conditions as to interest

and the time allowed for its payment, as may be prescribed."

Tw.—(l) Where payment on a policy issued by an insurer
becomes due and the person entitled thereto has complied with all the
requirements, including the filing of complete papers, for claiming the
payment, the insurer shall, if he fails to make the payment within a

period of ninety days from the date on which the payment becomes due

* S.3BB ins.by the Insurance (Amdt.) Ordinance,1970(25 of 1970,
S.5 (w.e.f. 21st December, 1970).

**  Subs.by the Insurance (Amdt.)Act, 1975 (54 of 1975), s.3(w.e.f.
16th May, 1975), for sub-clause(iii).

***  85s5.47B to 47Lins. by the Insurance (Amdt.) Ordinance, 1970
(25 of 1970), s.27 (w.e.f. 21st December, 1970).

..
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or the claimant complies with the requirements, whichever is latter, pay
interest as specified in sub-section(2) on the amount so payable unless

he proves that such failure was due to circumstances beyond his control.

(2) The interest under sub-section(1l) shall be payable for the
period during which the failure continues and shall be calculated at
monthly rests at the rate five per cent higher than the prevailing bank

rate."

"S.81(2)(d).- The report of the actuary shall contain an

abstract in which shall be stated -
(d) the rate of interest assumed."

323. The Insurance Act, 1938, relates to the business of insurance.
We are,at the moment , required to deal with the provisions relating to
interest quoted above, as challenged before us. The Insurance Act, 1938
will be examined separately, as the same has not been challenged before
us as a whole.

324, Merely a glance through the provisions, quoted above, is
sufficient to convince us that the several provisions provide for a

range of rates of interest, guarantee as to the principal amount and
interest thereon, payment of interest on instalments of capital, besides
other conditions as to interest and time allowed for its payment as

may be prescribed. All these provisions, for reasons discussed earlier,
are repugnant to the Injunctions of Islam as laid down in the Holy
Qur'an and Sunnah of the Holy Prophet ( pluy &—ule Ul o) and
be deleted in so far as they relate to the levy, charge and payment

of interest.
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IX. THE STATE BANK OF PAKISTAN ACT, 1956

325. #5.22(1). The bank shall make public from time to time the
standard rate at which it is prepared to buy or re-discount bill of
exchange or other commercial paper eligible for purchase on the basis

of interest under this Act."

326. Sub-section (1) of section 22 of the State Bank of Pakistan
Act, 1956, as challenged, empowers the State Bank of Pakistan, to notify
the standard rate showing its readiness to buy or re-discount bills of
exchange or other commercial paper for purchase on the basis of interest

under the aforesaid Act.

327. The treasury bills are easily discountable with the State
Bank and they are purchased mainly by commercial banks to earn some
income on short term funds pending their utilization in more remunerative

and higher yielding assets.

328. The purchase of bills and other commercial instruments like

Debentures, Bonds etc. on the basis of interest is repugnant to the

Injunctions of Islam as laid down in the Holy Qur'an and Sunnah of the

Holy Prophet.

* Substituted and shall be deemed always to have been so substituted
by Act No.XXIII of 1972, section 5.

T
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X. THE WEST PAKISTAN MONEY LENDERS ORDINANCE, 1960
XI. THE WEST PAKISTAN MONEY LENDERS RULES,1965

XII. THE PUNJAB MONEY LENDERS ORDINANCE, 1960

XIII. THE SIND MONEY LENDERS ORDINANCE, 1960

XIv. THE NWFP MONEY LENDERS ORDINANCE, 1960

XV. THE BALUCHISTAN MONEY LENDERS ORDINANCE, 1960

329. A number of provisions of the West Pakistan Money Lenders
Ordinance, 1960, have been challenged before us besides a number of
provisions of the West Pakistan Money Lenders Rules, 1965, the Punjab/
Sind/NWFP and Baluchistan Money Lenders Ordinance,1960,have also been
challenged before us. All the five enactments are similar to each other. In
fact, after the break up of one unit, the four Provinces promulgated the
same Ordinance. We would, therefore, examine them together.

330. On examination of the said Ordinances it appears that the entir
statute as prevalent in Punjab, Sind,NWFP and Baluchistan, is repugnant t«
the Injunctions of Islam. Those Ordinances provide law relating to money
lenders, their registration and the regulations for their charging amount of
interest in their respective Provinces. They also provide a certain rates of
interest to be charged from the borrowers and to charge a higher rate thar
what has been prescribed therein,has been made punishable with imprisonm
for a term not exceeding six months or with fine, or with both.

331. Since they very concept of money lending on interest is alien t
the Islamic Injunctions and the concept of Islamic social justice, we declare
all the above five enactments and the West Pakistan Money Lenders Rules,
1965, made thereunder, as also made applicable to the four Provinces, to b

repugnant to the Injunctions of Islam as laid down in the Holy Qur'an and

Sunnah of the Holy Prophet ( pd—wy axle aUI Lo,

g 1 X
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XVI. THE AGRICULTURAL DEVELOPMENT BANK RULES,1961

332 The provisions of Rule 17 of the Agricultural Development Bank

Rules, 1961, as challenged read as under :-

"Rule 17. Interest, fees commission and incidentals.- (1) Loans

shall be granted by the Bank at such rate or rates of interest as the Board

may from time-to-time specify.

(2) In specifying the rate or rates of interst under sub-rule(l),
the Board may also specify a higher rate of interest which the Bank shall
charge in the event of default of repayment of loan or any instalment

thereof, not being a default due to any natural calamity.

(3) In addition to interest, the Bank may also charge such
commission and incidental charges as the Board may from time to time
specify."

333. The Agricultural Development Bank Rules, 1961, have been framet
under the Industrial Development Bank Ordinance IV of 19%61. The Agricultural

Development Bank is constituted for the development of agriculture and
cottage industries in rural areas.

334, Rule 17, as quoted above, interalia, empowers the Bank to charge
interest as specified by the Board constituted under the Ordinance.The said
Board has got powers to specify a higher rate of interest which the Board
shall charge in the event of default of repayment of loan or any instalment thereo]
335. For the reasons discussed earlier on the question of interest, the
provisions of sub-rule(1) and (2) are declared repugnant to the Injunctions

of Islam and be deleted.

336. The words "In addition to interest" in sub —rule (3) be

also deleted. ot
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XVII. THE BANKING COMPANIES ORDINANCE, 1962

337, The provision of the said Ordinance, as challenged before
us, reads as under:-
LT ) e s et S R S S

25(2). Without prejudice to the generality of the power
conferred by sub-section (1), the State Bank may give directions to banki
companies either generally or to any banking company or group of banking
companies in particular,--

(a) as to the credit ceilings to be maintained, credit targets to be
achieved for different purposes, sectors and regions, the
purposes for which advances may or may not be made, the
margins to be maintained in respect of advances, the rates
of interest, charges or mark-up to be applied on advances

and the maximum or minimum profit sharing ratios; and

(b) prohibiting the giving of loans, advances and credit to any
borrower or group of borrowers on the basis of interest,
either for a specific purpose or for any purpose whatsoever;
and each banking company shall be bound to comply with any

direction so given."

338. Clause (a) of sub-section (2) of section 25 relates to giving of
directions by the State Bank of Pakistan to banking companies touching
rates of interest or mark up to be applied on advances and prohibiting
the giving of loans, advances and credit to any borrower or group of
borrowers on the basis of interest.

3139. For the foregoing detailed discussion, the above provisions
in respect of interest and mark up are held to be repugnant to the

Injunctions of Islam as laid down in the Holy Qur'an and Sunnah of the

Holy Prophet ( pluy aole 3J_||gf“t‘).
P
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XVIII. THE BANKING COMPANIES RULES,1963

340, The provision of the said Rules, as challenged before us,
reads as under:-

"R.9.Interest on deposits. (1)...ccevnnnnn. PPN S Loe e

(2) Interest on foreign approved securities shall on realisatio:
be credited, if so desired by the banking company concerned, as soon as
possible, to an account at the place where the office of the National
Bank of Pakistan holding the securities under sub-rule (1) of rule 5 is
located, subject to the usual charges; and, in other cases, such interest
shall be remitted by the office of the National Bank of Pakistan to the
principal office of the State Bank at the prevailing rate of exchange,after

deducting the usual charges.

(3) The principal office of the State Bank shall credit, as soc
as possible, the current account of the banking company maintained with
it with the interest realised on rupee securities, subject to the usual
charges, and with the amounts, if any, remitted from abroad by the

office of the National Bank of Pakistan under sub-rule (2)."

341. Sub-rule (2) of rule 9 of the sdaid Rules provides for creditin
of interest on foreign approved securities on realisation and sub-rule (3)
relates to crediting of interest realised on rupee securities.

342. In face of the detailed discussion held above, sub-rules(2)
and (3) of rule 9 in so far as they pertain to interest are held to be
repugnant to the Injunctions of Islam as laid down in the Holy Qur'an and
Sunnah of the Holy Prophet ( . L. lealll o ).

n
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XKIX. THE BANKS (NATIONALIZATION) PAYMENT OF
COMPENSATION) RULES, 1974

343. The provisions of the said Rules, as challenged before us,

read as under:-

"9.Payment of Interest.(1) Interest will be reckoned from the

date of acquisition of the shares and will be payable bi-annually and such
interest will be liable to taxation under the Income-Tax Act, 1922 (XI of

1922,
(2) The bonds shall be enfaced for payment of interest and

principal at Karachi and Lahore offices of the banks.

(3) Payment of interest on the bonds will be made by means ¢
interest warrants in Form 'B' appended to these rules and the date of
issue of interest warrant will be recorded over the initials of the

authorised officer in the interest cages provided on the back of the bond:

(4) For payment of interest and principal, a holder of the bo
will submit his bond to the bank each time such payments are required
and no payment will be made unless the bond is physically presented for

the purpose.

(4-A) Notwithstanding anything contained in sub-rules (2) ar
(4), bonds deposited with the State Bank of Pakistan for satisfying the
requirement of -

(a) sub-section (4) of section 17 of the State Bank of

Pakistan Act, 1956 (XXXIII of 1956); or

(b) section 13 of the Banking Companies Ordinance,1962
(LVII of 1962) may be re-enfaced at the Public Debt
Office for the purpose of credit to the subsidiary
General Lodger Account.

(5) While paying interest the Bank will pay the net amount o
interest after deducting the amount of income-tax from the gross amount
of interest and will issue to the holder an Income-Tax Deduction
Certificate in Form 'C' appended to these rules.

(6) In case the holder of the bond is exempted from income-
tax, he shall whenever he presents the bond for payment of interest,

-
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furnish the exemption certificate granted by the Income-tax Authorities
in the form prescribed in paragraph 27 of the Government Securities

Manual and on the production of such certificate, no income-tax will be
deducted and the particulars of the exemption certificate will be noted on

the Interest Warrant as well as in the Interest Warrant Issue Register,"
344, Sub-rule (1) of rule 9 makes provision for reckoning of
interest from the date of acquisition of the shares and its bi-annual
payment and makes it liable to taxation under the Income-Tax Act,1962,
345. Sub-rule (2) states that the bonds shall be enfaced for payme
of interest and principal at Karachi and Lahore o ffices of the banks.

346. Sub-rule (3) lays down the mode of payment of interest by means o
interest warrants and recording of the date of issue of interest warrant
over the initials of the authorised offficer on the back of the bonds.

347. Sub-rule (4) enjoins the holder of the bond to submit his bon¢
to the bank each time for payment of interest and principal.

348, Sub-rule (4-A) relates to re-enfacement of the bonds at the
Public Debt Office for the purpose of credit to the subsidiary General
Ledger Account.

349, Sub-rule (5) is in respect of the deduction of income tax from
the gross amount of interest payable on the bond and sub-rule (6) deals
with the exemption enjoyed by holder of the bond for paying income tax or
the interest payable on the bond.

350. In view of the detailed discussion regarding interest, already

made above, the provisions of rule 9 referring to interest are held to be

repugnant to the Injunctions of Islam.

M
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XX. THE BANKING COMPANIES (RECOVERY OF LOANS)
ORDINANCE, 1979.

351. The provisions of section 8 of the Banking Companies(Recovery

of Loans) Ordinance, 1979, as challenged before us, read 'as under:-

(2) The decree shall provide for interest on the judgment debt from
the date of investigation of the suit till payment at the contracted rate or

at the rate of two per cent above the bank rate, whichever is the higher.
R A s pieeai s i o s e s B R P S P

(2) The decree shall provide for interest or return, as the case may

be, on the judgment-debt from the date of decree till payment:-

(a) in the case of interest-bearing loans, for interest at the
contracted rate or at the rate of two per cent above the bank

rate whichever is the higher;

(b) in the case of loans given on the basis of mark-up in price,
lease, hire purchase or service charges, for the contracted rate
of mark-up, rental, hire or service charges, as the case may be
or at the latest rate of the banking company for similar loans,
whichever is the higher; or

352.  The Banking Companies (Recovery of Loans) Ordinance XIX of 1979,

.
was considered in Habib Bank Limited Vs. Muhammad Hussain and others

(PLD 1987, Karachi, 612) by one of us, Dr.Tanzil-ur-Rahman,J.(as he th
was), wherein it was, interalia, observed that the Holy Qur'an and Sunns
of the Holy Prophet( p—luy &.le alJl Lo) blocks the road of the monopol;
capitalism through its anti-monopolistic laws in general and the abolition
of all forms and all rates of interest in particular. Having tested the
validity of the vires of the provisions of interest contained in the said

statute, it was observed that section 8 of the Ordinance regulates the

-
1
¥
il



~279~
rate of.interest payable under the decree from the date of institution
of the suit till payment. Prior to the aforesaid Ordinance, the
Court was not bound to allow the interest at two per cent above the
Bank rate or at the contracted rate whichever is higher, but it
has now been so provided expressly in section 8(2) of the

Ordinance.

353. It may, however, be noted that the jurisdiction of the High
Court to declare a provision of law made subsequent to the promulga-
tion of Martial Law during 5th July, 1977, and 29th December, 1985,
was saved by Article 270-A of the Constitution and the Full Bench
Judgment of the Sind High Court in a Constitution Petition reported

as Muhammad Bachal Memon Versus Government of Sind (PLD

1987 Karachi 296) was a block as the said Article 270-A of the
Constitution had provided a blanket protection to all such laws. But
this Court while exercising its jurisdiction under Chapter 3-A of the
Constitution has no such constraint to strike down a provision of law
as repugnant to the Injunction of Islam whether promulgated before,

during or after imposition of Martial Law.

354, For the reasons discussed in detail in the aforegoing pages,
the whole section 8(2) (a) relating to interest, Section 8(2)(b) relating 1

mark-up are held repugnant to the Injunctions of Islam as laid down in

the Holy Qur'an and Sunnah of the Holy Prophet (  pluy avle alll L

7
)
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355. Now reverting to the- other submission of Mr.S.M.Zafar
regarding loan agreement entered into between a Bank or a financial
institution on the one hand, and a borrower on .the other. It will
suffice to say that our jurisdiction, as conferred under Article 203D(1),
of the Constitution is limited to examine and decide the question whethe
or not any law or provision of law custom or usage is repugnant to
the Injunctions of Islam. It does not extend independently to the question of
determining individual's right or liability, relating to the validity or
continuance of an agreement between the parties. Reference may
also be made to the following observation of the Shari'at Appellate
Bench of the Supreme Court in an unreported Shariat Appeal No.6 of

1989 Government of the Punjab through Secretary Finance Lahore Vs.

Sakhi Muhammad Assistant Professor College of Education for Science

& another against the judgment of this Court dated 20-10-1988 in

Shariat Petition No.4/I of 1985.

356. Re;:iting briefly the facts, Mr.Justice Dr.Nasim Hasan Shah,
as Chairman, Shariat Appellate Bench of the Supreme Court, observed
that the grievance of the respondent seems to be that discrimination

is being practised between civil servants who are promotees and direct
recruits and are similarly situated in their rank and such discriminatio
is repugnant to the Injunctions of Islam. This plea found favour with
the Federal Shariat Court and in the impugned judgment dated

90-10-1988, it was declared that the respondent herein was also

r;‘f’
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entitled to all benefits to which the promotees of the department
are eligible.

It was thus observed that :-

"Unfortunately we are at a loss to see how such a relief

could have been given by the Federal Shariat Court in
exercise of its powers and jurisdiction under Article

203-D of the Constitution."

It was further observed that :-

"Under the above provisions of the Constitution, the
Federal Shariat Court may examine and decide the
question whether or not any law or provision of law is
repugnant to the Injunctions of Islam and if it comes

to the conclusion that the provision is repugnant to the
Injunctions of Islam it shall, while so doing, give reasons
for this decision and also indicate the extent to which
the impugned law is so repugnant and furthermore
proceed to specify the date on which its decision shall
take effect.

The impugned judgement does not indicate what
law or provision of law has been found repugnant to the
Injunctions of Islam nor containsany reasons for coming
to this conclusion nor indicate the extent to which the
repugnancy extended, nor specifies the date from which

its decision shall take effect."

It was further observed that :-

Wownsieaanas the declaration made is based on the agreement
of the parties and not for any other reason. Furthermore
ro date has been specified from which its decision is to
take effect. To the contrary, retrospective effect appears
to have been given to the decision. Hence the impugned

judgment does not appear to be in accordance with law."

.
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357. This Court, therefore, has no jurisdiction to examine the questio
relating to agreements as stated above, Mr:Khalid M.Ishaq has also

stated the same thing in. his Note. .

358.  Since Mr.S.M.Zafar, has called upon us to:consider this question, perhaps
unmindful of the fact that we have no jurisdiction to adjudicate upon righ
and liabilities arising out of an agreement between: parties, it may be observed tha

Islam lays great stress on the fulfilment of agreements. The Holy Gur'an enjoins

upon Muslims: .
o gyiall syl T il et L

"0' Ye who believe, Fulfil your Covenants".

In Surah Al-Mominun, while defining the questions or qualities

(Sl of Muslims, it is declared:
{( A YT o,.;..,"“ Jo CJ,""‘"J ra.:_.u, rl:LLth t_‘g..i.”,.
"And who shepherds of their pledge and their covenants."
The other Verse of the Haly Qurlan(17:34)says: Ypkes ol 51 sasdl b
i.e. keep your covenant.Lo! of the covenant it will be asked.
Lo -
359. The Holy Prophet ( r_l_, aledll Jo ) is also reported to

have said, " r—-ﬁ-L’y—- s oyl "The Muslims are to abide
by their terms and conditions". (Abu Dawud, Sunan, Karachi,

vol.ii, p.150).

Imam Tirmizi has, however, added to the above:

aL..'r.__’- J_..a-lj| YL~ (— U:,: yl -

9
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"Except the condition that forbids any thing lawful or makes permissible

anything prohibited". (Jami' Tirmizi, Karachi, vol.i. p.251).

360. Imam Baihaqqi has further added in his al-Sunan al-Kubra:

elaz gl gily b”

"That which is in consomance with what is right".

361,  The Holy Prophet( L. als o)l Jlo) has clearly stated in
another Hadith : J=bl »as dNols o S byt e B L
"Any condition that is not in the Book of Allah is void." (Sahih'al-
Bukhari Istanbol, vol.iii.p.29).

362. As a consequence of the above Verses of the Holy Qur'an

and traditions of the Holy Prophet ( Loy el o ‘_,]..4 ) an agreemeni

or condition which is contrary to the Injunctions of Islam is not permitte

in Islam .
363. There are contracts which being against the Injunctions of
the Holy Qur'an are void and cannot be enforced. See Surah

Al-Bagarah Verse 275 wherein Almighty Allah permitted trading

and has forbidden interest ( L) L s ! RINES
As for him who returneth (to riba, interest), such are rightful owners o
the Hell-fire. They will abide there. It, therefore, follows that while
a trading contracts is enforceable in law, a contract of interest or based

on interest is not enforceable to the extent of interest.

M
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364. We would like to add here that all the Petitioners, except
few, are the borrowers of some Banks and Financial Institutions or
of Co-operative Finance Corporations or Societies. They being
Muslims, are expected to know it fully well that Islam ‘has forbidden
the Interest, as they have themselves so expressly stated in their
Petitions. It is manifest that the Holy Qur'an was not revealed
today. The Qur'anic mandate prohibitting riba is in existence since
fourteen hundred years ago. This Court.does not make the Law; it
only expresses it, which already exists in the Holy Qur'an and

Sunnah of the Holy Prophet ( p—LWy &le sl olo).

365. There have been made prayers invariably in the Petitions
that the interest be wiped off, or the interest paid already be
counted towards payment of .';:a'pital or that directions be issued to
the Banks and other Financial Institutions restraining them from
claiming or recovering from the Petitioners the amount of interest

due against them on the loans borrowed by them. In this connection,
we would like to make it clear that this Court has a limited
jurisdiction as to declaring a law or provision of law whether or

not it is repugnant to the Injunctions of Islizm. It has no
jurisdiction to grant any relief by way of issuing Injunctions or
staying proceedings pending before a Court of Law. All such reqzu‘:;j;

ﬁ'd rpayers are thus misconcievedand stand rejected.

7 8
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366. Now referring to another . submission of Mr.S.M.Zafar that

as the universal economic system is based on interest, any departure
from it will amount to economic collapse. There seems to be a misgiving

in this proposition.

%7.  Prof.Dr.Sayyid Muhammad Tahir of Intérnational Institute of Economics
International Islamic University, Islamabad has submitted his note on the
said issue on a short notice of one dt.ay only on the personal request of Chief
Jus’ticc_: He has been - recently re-called from the Faculty of Economics,
International Islamic University, Malaysia after serving there for about
four years on deputation. In the said note he stated that"Departure
from interest does not mean abolition of profitable opportunities. Rather
these are going to take a new shape. As long as profits will be there
and ‘"interests" (not necessarily 'the rate of interest') of the concerned
parties properly safe-guarded, international transactions will take place

normally. There is no reason to think otherwise.

One may at this stage raise the following objections:-
The alternative system for the present interest-based system
may have the following problems:

1. Operationally, it may be too complex to be welcomed by. the

economic agents on the international scene.

2. Uncertainties in profits, coupled with the problem of moral
hazard, would cause the system to bog down in operation.

Again these are unfounded reasons --- based on some apprehensions
rather than concrete logic or practical proof. To clear the thinking on

the subject, the following points should help.

g
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Is Main international transactions are as follows:

a. Financing of trade (exports and imports)

b. International capital flows whereby residents of
one country simply move their funds from one

country to another in order to earn interest.
c. Direct foi'eign investment --- In principle, this

is different from (b).

d. Transfer of funds in lieu of foreign remittances

e. Borrowing and lending at the government level
with other governments, international financial
institutions (such as, the World Bank and the
IMF) and commercial banks.

f. Borrowing and lending by private businesses
(individuals and corporations) in the international
financial markets in the form of loans or bonds---
In the case of Pakistan, the scale of this thing is
most likely neglible; in most cases the Government
provides the guarantee and de facto the so-called
project-related borrowings by private and semi-
Government bodies (such as Wapda) become

borrowing at the Government level.

g. Buying and selling of foreign exchange (both spot
and forward) to facilitate the above transactions as
well as to seek profit through the foreign exchange

transactions per se.

Now picture should be clear. We note the issue point-wise:

A. Financing of exports can be done by banks acting as traders
rather than financiers in the same transactions. That is,
banks amke a recourse to murabaha. This is already being
done by Islamic banks the world over; effectively, all of
them are generating at least the same "profit margins" as
the "interest margins" as per old loaning transactions in
lieu of trade. There is no reason as to why foreign banks
would resist this new contractual arrangement with exporters
and importers. On the other hand, in recent times the
international banking system has become extremely competitive.

Now we look forward to there being more banks willing to

7.
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finance exports and imports on a trading (murabaha) basis

than the entire volume of Pakistan's exports and imports.

International capital flows are welcome, but not critical.
When export and import financing is already arranged, these
are of secondary importance. Such inflows do affect liquidity
position in a country; but outflows, which are beyond the
countrol of domestic economy, work otherwise. In present
times, Pakistan stands no chance of competing with the U.S.A..
Germany, Japan and other developed countries on this score.
What is important for practical purpose is direct foreign
investment. In this regard, we have to provide proper
ownership safeguards to foreign investors and guarantees for
repatriation of their profits. Foreign investment has nothing

to do with "interest"; it is guided by "profits".

Again this has nothig to do with interest. The system will

work as it does at present.

This is the sore point. Government has to stop borrowing
from international capital markets for meeting its current
(administrative) expenditures needs. Funding can be arranged
for economically profitable projects on a profit-loss sharing
basis. So far, we have not done our homework on this
subject; in fact, this stems from a clear unwillingness by

bureaucracy to try fresh ideas.

Right now, there is no significant borrowing and lending by

private quarters in Pakistan. So this is not an issue.

Foreign exchange market will continue to operate as usual.
There will be spot and forward markets (the later along the

lines on bai' sallam contracts)

It would be in order to point out that the system of interest
has shown seeds of its own destruction. The 3rd world debt
problem and consequential losses for international banks prove
this point. In the face of easily available credit on an

interest-basis, Pakistan too has compounded serious indebtednes

M



- 288 -
internationally. A closure of this door will result in
fiscal discipline and healthy Pakistani economy, and
not vice versa. So the sooner we close this door of
interest in international transactions, the better it

will be.

I11. The argument for not banning interest from international
transactions might have some weight 15 years ago. Now
internationally there is awareness about Islamic financing
and banking. There is also growing international
acceptance of the Islamic options of financing. There
are a host of Islamic banks in Muslim countries as well
as non-Muslim countries. --- Darul Mal of Switzerland
is an example of the later category. Now even non-
Islamic banks and financial institutions are offering
Islamic financing options in Pakistan. For example,

Ist Modaraba by the Grindlays Banks. The Prudential
Insurance company has even initiated its 2nd Prudential

Modarba.

To sum up, the case of banning of interest leading to a collapse of the

international system has no merit. The logic and evidence both prove
otherwise."
368. We would now like to refer a passage from Anwar Igbal Qureshi's

book on 'Islam & the Theory of Interest'. It reads as under:-

"These people realise that the fixed rates of interest are
exercising a very sinister influence on economic development
and instead of openly proclaiming that the society should
abolish the bonds and debentures (interest-bearing debts)and
allow only "shares" (partnership in which they share profit
and losses), they beat about the bush by wanting interest
varying bonds and other complicated measures and not facing
the single real problem of abolishing interest."(P.214).

-,
)
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369. So faras the banking system in Pakistan is concerned, it has to

undergo a change on the basis of profit-loss-sharing in its several forms

like Mudarabah, Musharakah etc. With the possible exception of current

accounts, the nature of bank deposits will have to be changed from
loan. to investment. Authorising the Banks to make investments in
purchase of shares of the companies on equity basis may also be
helpful. During last few years there has been deregulation of
the banks in some of the European countries. As a resuli':, the Banks

are involved in investment on equity basis.

370. It is worthwhile to mention here that a Workshop was arrangec
in 1984 by the International Institute of Islamic Economics, Islamabad on
the elimination of interest from Government transactions. This Workshog
in its report, after discussing the matter in detail, has given its
recommendations for meeting the situation likely to arise from abolition
of interest from Government transactions. The suggestions are

reproduced as under :-

i)”"Recogniaing that though the elimination of interest is
not likely to affect the overall level of savings in the
economy, and may in fact favourably affect the
efficiency in the use of savings, the participants felt
that due attention should be given to the adjustment
problems that the Government would be faced with
on account of the likely decline in Government receipts
from various schemes. In this respect the participants

suggested the following multi-pronged approach :

a) A thorough scrutiny should be carried out of
all public expenditures with a view to eliminating

{
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b)

c)

d)

e)

)

g)
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all waste in such expenditure and cutting down relatively

less essential expenditure.

Government requirements for funds should be reduced
by bringing about greateer participation of the private
sector in both productive and social sectors. Though
it is true that the present Government has recognised
the vital role private sector can play in developing

the productive capacity of the economy and has
provided to it a lot of concessions, there is still

vast scope for tapping the real potential of the private
sector through further reduction in controls and
bureaucratic procedures governing private investment.
In addition, Government should divest of all such
public undertakings which can be operated by the
private sector, except justified by overall publie
interest. Measures should also be taken to increase
the defficiency and profitability of public sector
enterprises through induction of professional management
among others. Considerable scope also exists for
enhancing the participation of the private sector

in the social welfare field.

The institution of awgaf, which played a very prominent
role in social welfare activities in early Islamic period,
should be revitalised.

Efforts should be made to mobilise resources by
offering Mudarba Bonds to finance such activities
of the Government as promise a reasonable return

to savers from such Mudaraba Bonds.

Interest-free Government Bonds may be floated by
the Government and suitable tax incentives may

be provided to induce people to invest in them.

Additional resources may be raised by the Government
by widening the tax based and reducing tax evasion
through appropriate reform in the tax system.

People should be motivated to cultivate the spirit

of self-sacrifice for noble causes, such as strengthening
the defence capability of the country be offering

a part of their savings to Government on interest-free

basis.

The above mentioned measures can assist the Government

T
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in offsetting the decline in resource flow from the
saving schemes after the elimination of interest. Utmost
efforts should be made to so manage the situation

that increased resort to borrowing from the banking
system is avoided. Excessive borrowing from the
banking system leads to inflation which mitilates against
the Islamic objective of justice and equity. The partici-
pants recognised that despite best efforts on the

part of the Government to reduce expenditure and
mobilise additional resources a somewhat increased
resort to borrowing from the banking system may

be necessary as the adjustment measures suggested
above will take some time to yield desired results.

Since increased resort to the banking system by the
Government will tend to push up the rate of monetary
expansion, it would be advisable to scrutinise the

use that is currently being made of the bank resources
by the private sector and public sector enterprises

and to reduce their reliance on the banking system

for relatively less essential uses. Presently, a good
deal of borrowings from the banks is for financing

of inventories and there is scope for reduction of

bank credit against inventories. Again, the dependence
of big firms on bank credit can be reduced by encouraging
them to find larger resources by increases in their
equity capital." (Report of Workshop on Eliminstion of Inter

on Government Transactions, pages 13-15, Islamabad.

371, It is noticeable that interest-free banks are also functioning

in Iran, Egypt, Jordan, Malaysia and some other countries. The

Islamic Development Bank, Jeddah,is also reported to be functioning

on interest-free-basis.

372. In Iran a bill on interest-free banking was laid before

b

s -
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the Islamic Consultative Assembly of the Islamic Republic of Iran

(the Majlis) on August 30, 1983, when the Majlis finally approved the
bill on interest-free banking. The bill was ratified by the Gardian
Council ' ylwfs .1,s& ! two days later, on September 1. The above
law, inter-alia, includes a provision that all contravening laws and
regulations shall be null and void. It was further provided that bye-laws
shall be drawn by the Ministry of Economic Affairs and Finance at the
recommendation of the Central Bank of Islamic Republic of Iran and

put into effect after approval by the Council of Ministers. For the
drafting and approval of the said bye-laws, the law provided a time limit

of four months.

373. The law for Riba-free-banking together with byelaws drawn

under it, have had the involvement of the following:-

a) Council of Protectors.

b) Majlis Shoaraye Islami (Islamic Consultative Assembly),
c¢) Council of Miniﬁ'a_tera,

d) Ministry of Economic Affairs and Finance,

e) Central Bank of the Islamic Republic of Iran.

The high level involvement is indicative of the importance and serious-
ness which has been attached to elimination of Riba from the banking

system in Iran.

P A
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374. The Law for Riba-Free Banking in Iran, besides describing
the technical functions of a banking system, gives top priority to
the establishment of a monetary and credit system based on righteous-
ness and justice (as delineated by Islamic Jurisprudence) and also
for creation of necessary facilities for the extension of cooperation

and Qard-e-Hasana (interest-free loan) among the general publie

through mobilisation of surplus funds and its utilisation for creation
of opportunities for gainful employment and investment as stipulated

in Article 43 of the Constitution of the Islamic Republic of Iran.

375. To promote the concept of Qard-e-Hasana as an instrument
for the realisation of the aims of Article 43 of the Constitution, banks
are obliged to earmark a portion of their resources fr..)r providing
Qard-e-Hasana (interest-free loans) which shall be provided in accordan
with rules adopted by the Money and Credit Council and endorsed

by the Prime Minister. Qard-e-Hasana shall be provided for

the following purpose:-

i) to provide equipment, tools and other necessary
resources so as to enable for creation of employment,
in the form of cooperative bodies, for those who lack

the necessary means.

ii) to enable expansion in production with particular

emphasis on agricultural, livestock and industrial products.

iil) to meet essential needs.

376. Expenses incurred by banks on providing Qard-e-Hasana shall
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be collected from the borrowers and the basis for the calculation

of their expenses shall be laid down by the Central Bank.

3177. In Jordan a Bank named as "Jordan Islamic Bank" was
established in Amman and was registered on 28th November, 1978 which
operates according to a pioneering banking concept based on the profit-
sharing system permissible under Shari'ah. The modes of financing in
this Bank include Joint as well as Individual Mudarabah. This Bank
operates for meeting the economic and social needs in the field of
banking services, financing and investment operations on interest-free
basis, which includes providing loans without interest both for produc-
tive and consumptional purposes.(See Jordan Islamic Bank, Eighth
Annual Report, Al-Sharq Printing Press, Amman, 1986, page.9).

378. We are, however, fully conscious of the fact that the
re-structuring of the Commercial Banks' operations on Islamic lines
would represent a redical departure from the traditional British Bank
system as current in Pakistan. It may, however, be noted that some
features of the proposed Islamic system have recently been adopted in
the Banking system of other countries. For instance, the German banks
have from the very beginning been engaged in equity financing on a
considerable scale. In France, the banques d'affairs, which represent
an important part of the banking system, undertake investment
financing on participation basis. In recent years, commercial banks

in a number of countries have increasingly adopted new financing
technique such as leasing, hire-purchase and the exercise of

"convertibility options" which shift loans into equity.

T
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379. The last submission of Mr.S.M.Zafar, to wait for Commission's
Report is,in fact, l?ased on the earlior submission dealt’ with already.
In this respect, we would like to observe that the Government had
sufficient time to switch over from the existing economic system based
on capitalism, to Islamic economic system. The time started when the Objectives
Resolution: was passed by the first Constituent Assembly of Pakistan on
12th March, 1949, which has now become a substantive part of the
Constitution since March 2, 1985. In the very first Constitution of
1956 the nation was assured ‘of endeavours to be made by the Government
for elimination of Interest. The said assurance was re-affirmed in all
the subsequent Constitutions of 1962, 1972 and 1973, the present one.
As provided under Article 230(4) of the Constitution of 1973, the
Council of Islamic Ideology,(then headed by one of us,Dr.Tanzil-ur-Rahm
submitted its Final Report on 'Elimination of Interest from Country's
Economy' in June, 1980. i[ts interim Report on interest was submitted
in 1978). The Final Report on interest was to be laid before both houses
of the Parliament within six months of its receipt, and after considering
that Report the Parliament was to enact the law within a period of two
years. Since it was Martial Law period, it might have been laid before
the Nationayl Assembly and Senate during 1985-91. The -necessary
enactment: must ' have been .ready by now, . particularly when
Shari'at has been declared to be "the Supreme law" of Pakistan on 10th
April, 1991. In any case, this Court is not supposed to wait for the

report of the Commission set.up by the Government under the Shariat

X
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Enforcement. Act,1991. It goes without saying that the Council of Islamic
Ideology has a Constitutional status much higher than a Commission

set up under a law.

380. It may not, perhaps, be out of place to mention here that
late General Muhammad Zia-ul-Haq as President of Pakistan had appoint
an Economic Commission in pursuance of Shari'at Ordinance,1988,promu:
gated on June 15, 1988 which just on its expiry day was again promulg
ted by the President Ghulam Ishaque Khan as Shari'at Ordinance(Revise
on October 15, 1988. This Ordinance having not been placed before tt
National Assembly died its own death on February 15, 1989. Anyhow,
the said Commission worked for about eight months and did some work.
On inquiry by this Court-to the Standing Counsel for Federation Mr.Iftikh
Hussain Chaudhary, it was revealed by him that the Interim Report of
the said Commission was not traceable in the Ministry of Finance; henc
he was unable to say anything about the Commission's view on the
subject. In fact, the impression we gathered from his submission
was something like that of a Persian proverb:-

I UCRURAT SRIAT R |
It is, -however, pertinent to note that the Chairman of the said
Commission Dr.Ehsan Rashid was the same Economic Expert who was
appointed by the Council of Islamic Ideology as Chairman of the Panel

of Experts.

381. Council of Islamic Ideology was greatly benefited by the

Report of Panel of Experts headed by Dr.Ehsan Rashid. In fact, it
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formed basis of the various formulations and recommendations of the
Council of Islamic Ideology as contained in the Council's Report on

'Elimination of the Interest from Country's Economy.'

382. We are called upon, in fact, dut_y—bound, to discharge our
Constitutional function to examine the provisions of fiscal law challengec
before us, after expiry of the period of ten years fixed in the
Constitution, and decide the question raised in the above petitions,
whether or not the said provisions relating to interest are repugnant tc
the Injunctions of Islam? The Government is on notice for about a yea:
and the matter relating to interest is being heard by this Court during
last eight months, of course, with certain intervals. The Federation as
well as the Provincial Governments, though represented by Senior
Counsel rendered no assistance to the Court except raising issues.

In fact, in most of the notices issued to them it was specifically stated
that in case they desire to rely upon the views of some outstanding
Scholars or Economists as expert witnesses they may produce them, bu
they did neither produce nor even show any desire to produce any of
them either from.:Pakistan or abroad.

383. However, we have given our anxious thought to the request
of Mr.S.M.Zafar and would still give sometime more to the Federation
and the four Provincial Governments to bring such laws or provisions
thereof in conformity with the Injunctions of Islam. We would specify

the 30th day of June, 1992, on which the decision shall take effect.
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The various provisions of the laws discussed in the judgment and

held repugnant to the Injunctions of Islam will cease to have effect

as on and from Ist July, 1992.

384, The Petitions, to the extent stated above, are accepted

and disposed of accordingly,alongwith SSM 4/1 of 1991.

( Dr.Tanzil-ur-Rahman )
Chief Justice

wnnd

( Dr.Fida Muhammad Khan )

( Abaid Ullah Khan )
Judge

Judge

Islamabad, the
14th November, 1991.
ABDUL RAHMAN)/ #%*#*

Naseer.
Mmuféff w/e.rr-é.j ;
277
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